
	

	[Headed paper of Party A]

	

	Date:
	[                                 ]

	
	

	To:
	[Name and Address or Facsimile Number of Party B]

	
	

	From:
	[Party A]

	
	

	RE:
	Credit Derivative Transaction on Asset-Backed Security with Pay-As-You-Go Settlement (Form II)


	


Dear ________________:

The purpose of this letter (this “Confirmation”) is to confirm the terms and conditions of the Credit Derivative Transaction relating to an asset-backed security reference obligation entered into between us on the Trade Date specified below (the “Transaction”).  This Confirmation constitutes a “Confirmation” as referred to in the ISDA® Master Agreement specified below.

The definitions and provisions contained in the 2003 ISDA Credit Derivatives Definitions (the “Credit Derivatives Definitions”), as published by the International Swaps and Derivatives Association, Inc., are incorporated into this Confirmation. In the event of any inconsistency between the Credit Derivatives Definitions and this Confirmation, this Confirmation shall govern.

[This Confirmation supplements, forms a part of, and is subject to, the ISDA Master Agreement, dated as of [date], as amended and supplemented from time to time (the “Agreement”), between you and us.  All provisions contained in the Agreement govern this Confirmation except as expressly modified below.]

References in this Confirmation to the “Reference Obligation” shall be to the terms of the Reference Obligation (as defined below) set out in the Underlying Instruments (as defined below).

The terms of the Transaction to which this Confirmation relates are as follows:

1. General Terms:

	Trade Date:
	[  ]

	Effective Date:
	[Trade Date plus three Business Days]

	Scheduled Termination Date:
	The Legal Final Maturity Date of the Reference Obligation[, subject to adjustment in accordance with the Following Business Day Convention.]

	Termination Date:
	The last to occur of:

	
	(i)
the fifth Business Day following the Effective Maturity Date;

	
	(ii)
the last Floating Rate Payer Payment Date; and

	
	(iii)
the last Additional Fixed Amount Payment Date; 

	
	provided that if the Optional Physical Settlement provisions of paragraph 8 are applicable to the Transaction, then the “Termination Date” shall be the earlier to occur of (x) the Delivery Date and (y) the last to occur of the dates listed in clauses (i), (ii) and (iii) above.

	Floating Rate Payer:
	[Party A] [Party B] (the “Seller”).

	Fixed Rate Payer:
	[Party A] [Party B] (the “Buyer”).

	Calculation Agent:
	[        ]

	Calculation Agent City:
	[        ]

	Business Day:
	[        ]

	Business Day Convention:
	Following (which, with the exception of the Effective Date, the Final Amortization Date, each Reference Obligation Payment Date and the period end date of each Reference Obligation Calculation Period, shall apply to any date referred to in this Confirmation that falls on a day that is not a Business Day).

	Reference Entity:
	[                                 ]


	Reference Obligation:
	The obligation identified as follows:

	
	Issuer:
	[   ]

	
	[Insurer:
	[   ]]

	
	CUSIP/ISIN:
	[   ]

	
	[Bloomberg ID:]
	[   ]

	
	Legal final maturity date:
	[   ]

	
	[[Floating rate:]
	[   ]

	
	[Spread:]
	[   ]]


	
	Original Principal Amount:
	[   ]


	
	Initial Factor:
	[   ]


	
	Section 2.30 of the Credit Derivatives Definitions shall not apply.

	Reference Policy:
	[   ] as in effect on the Trade Date, as amended from time to time by any subsequent amendments
.

	Insurer:
	[   ]

	Reference Price:
	[100]%


	Applicable Percentage:
	On any day, a percentage equal to A divided by B.

	
	“A” means the Initial Face Amount.

	
	“B” means the Original Principal Amount, as increased by the par amount of any further issues by the Reference Entity that are fungible with and form part of the same legal series as the Reference Obligation.


	Initial Face Amount:
	[   ]


	Reference Obligation 
Notional Amount: 
	On the Effective Date, the product of:

	
	(a)
the Original Principal Amount;

	
	(b)
the Initial Factor; and

	
	(c)
the Applicable Percentage.

	
	Following the Effective Date, the Reference Obligation Notional Amount will be:

	
	(i)
decreased on each day on which a Principal Payment is made by the relevant Principal Payment Amount;

	
	(ii)
decreased on each day on which a Principal Shortfall occurs by the relevant Principal Shortfall Amount; 

	
	(iii)
decreased on each day on which a Writedown occurs by the relevant Writedown Amount; and

	
	(iv)
increased on each day on which a Writedown Reimbursement occurs by any Writedown Reimbursement Amount in respect of a Writedown Reimbursement within paragraph[s] (ii) [or (iii)]
 of the definition of “Writedown Reimbursement”;

	
	provided that if the Reference Obligation Notional Amount would be less than zero, it shall be deemed to be zero.

	Initial Payment:
	[Not applicable]

	
	[On [the Effective Date], the [Buyer]/[Seller] will pay [USD] [    ] to the [Seller]/[Buyer].]


2. Fixed Payments:

	Fixed Rate Payer:
	Buyer

	Fixed Rate:
	[   ]% per annum; provided that if the [Coupon][Spread] of the Reference Obligation is increased during the Term of the Transaction (whether as a result of a step-up in accordance with the Underlying Instruments, an amendment, or otherwise), the Fixed Rate shall be increased by the number of basis points by which the Reference Obligation [Coupon][Spread] is increased, such increase to take effect as of the first Fixed Rate Payer Payment Date following such increase.

	Fixed Rate Payer Period
End Date:
	The first day of each Reference Obligation Calculation Period.

	Fixed Rate Payer Payment Dates:
	Each day falling five Business Days after a Reference Obligation Payment Date; provided that the final Fixed Rate Payer Payment Date shall fall on the fifth Business Day following the Effective Maturity Date.

	Fixed Amount:
	With respect to any Fixed Rate Payer Payment Date, an amount equal to the product of: 

	
	(a)
the Fixed Rate; 

	
	(b)
an amount determined by the Calculation Agent equal to:

	
	(i)
[the sum of the Reference Obligation Notional Amount as at 5:00 p.m. in the Calculation Agent City on each day in the related Fixed Rate Payer Calculation Period; divided by 

	
	(ii)
the actual number of days in the related Fixed Rate Payer Calculation Period;] and


	
	(c)
the actual number of days in the related Fixed Rate Payer Calculation Period divided by 360.

	
	For purposes of calculating the Fixed Amount, with respect to each day the Reference Obligation Notional Amount is determined, the Reference Obligation Notional Amount shall be determined after giving effect to any Principal Payment in respect of the Reference Obligation on such day.

	Additional Fixed Amount Payment Dates:
	(a)
Each Fixed Rate Payer Payment Date; and

	
	(b)
in relation to each Additional Fixed Payment Event occurring after the fifth Business Day prior to the last Fixed Rate Payer Payment Date, the fifth Business Day after the Buyer has received notification from the Seller or the Calculation Agent of the occurrence of such Additional Fixed Payment Event.

	Additional Fixed Payments:
	Following the occurrence of an Additional Fixed Payment Event in respect of the Reference Obligation, the Buyer shall pay the relevant Additional Fixed Amount to the Seller on the first Additional Fixed Amount Payment Date falling at least five Business Days after the delivery of a notice by the Calculation Agent to the parties or by the Seller to the Buyer stating that the related Additional Fixed Amount is due and showing in reasonable detail how such Additional Fixed Amount was determined; provided that any such notice must be given on or prior to the fifth Business Day following the day that is one calendar year after the Final Amortization Date.

	Additional Fixed Payment Event:
	The occurrence on or after the Effective Date and on or before the Final Amortization Date of a Writedown Reimbursement, a Principal Shortfall Reimbursement, an Interest Shortfall Reimbursement, an Amendment Payment, or a Make-Whole Premium Payment.

	Additional Fixed Amount:
	With respect to each Additional Fixed Amount Payment Date, an amount equal to the sum of:

	
	(a)
the Writedown Reimbursement Payment Amount (if any);

	
	(b)
the Principal Shortfall Reimbursement Payment Amount (if any);

	
	(c)
the Interest Shortfall Reimbursement Payment Amount (if any); 

	
	(d)
the Amendment Payment Aggregate Amount (if any); and

	
	(e)
the Make-Whole Premium Aggregate Amount.


3. Floating Payments:

	Floating Rate Payer:
	Seller

	Floating Rate Payer
Payment Dates:
	In relation to a Floating Amount Event, the first Fixed Rate Payer Payment Date falling at least five Business Days after (i) in the case of a Principal Shortfall or Interest Shortfall, the expiration of any grace period for the payment of principal or interest (as applicable) under the Reference Obligation and (ii) the delivery of a notice (each, a “Floating Amount Event Notice”) by the Buyer to the Seller that sets forth information from the relevant Servicer Report, or if the Servicer Report is not reasonably available to the Buyer, Publicly Available Information from at least two Public Sources (provided that any public communications by any of the Rating Agencies in respect of the Reference Obligation shall also be deemed Public Sources), confirming that the related Floating Amount is due and showing in reasonable detail how such Floating Amount was determined; provided that in the case of a Floating Amount Event that occurs on the Legal Final Maturity Date or the Final Amortization Date, such notice must be given on or prior to the fifth Business Day following the Legal Final Maturity Date or the Final Amortization Date, as applicable.

	Floating Payments:
	If a Floating Amount Event occurs, then on the relevant Floating Rate Payer Payment Date, the Seller will pay the relevant Floating Amount to the Buyer; provided that if the Optional Physical Settlement provisions of paragraph 8 are applicable to the Transaction, then the obligations of the Seller under this paragraph 3 shall be subject to the provisions of Annex A to this Confirmation.

	Floating Amount Event:
	A Writedown, Principal Shortfall or an Interest Shortfall.

	Floating Amount:
	With respect to each Floating Rate Payer Payment Date, an amount equal to the sum of:

	
	(a)
the relevant Writedown Amounts (if any);

	
	(b)
the relevant Principal Shortfall Amount (if any); and

	
	(c)
the relevant Interest Shortfall Payment Amount (if any).

	
	In no event shall the sum of the Floating Amounts paid in respect of Writedown Amounts and Principal Shortfall Amounts by the Seller on any date exceed the Reference Obligation Notional Amount as determined on such date immediately prior to the payment of such Floating Amounts.  Notwithstanding any provisions of the Credit Derivative Definitions, multiple Floating Amount Events may occur under the Transaction, but only a single Floating Amount will be payable with respect to each such Floating Amount Event.

	Obligation:
	Reference Obligation Only.


4. Interest Shortfall:
	Interest Shortfall Payment Amount:
	In respect of an Interest Shortfall, the relevant Interest Shortfall Amount.

	Actual Interest Amount:
	The amount in respect of interest (including, without limitation, any amount paid in respect of previously deferred, capitalized, “paid in kind”, defaulted or otherwise unpaid interest or interest on any of the foregoing; and all other amounts not in respect of principal (except that the Actual Interest Amount shall include any payment of principal representing capitalized interest) and not in respect of (x) reimbursements for prior Available Funds Cap Reductions or (y) Amendment Payments or Make-Whole Premium Payments) paid to or for the benefit of the holder(s) of the Reference Obligation in respect of the Reference Obligation:

(a)
in respect of any Reference Obligation Payment Date, during the period from but excluding the previous Reference Obligation Payment Date to and including such current Reference Obligation Payment Date; provided that with respect to any Reference Obligation Payment Date on which an Interest Shortfall would occur but for this proviso, the Actual Interest Amount with respect to such date shall include any such amount in respect of interest paid to the holder(s) of the Reference Obligation in respect of the Reference Obligation prior to the expiration of any grace period for the payment of interest under the Reference Obligation (and, for the avoidance of doubt, any payment of interest included in the Actual Interest Amount for such Reference Obligation Payment Date shall not be included in the Actual Interest Amount for any subsequent Reference Obligation Payment Date or, in the case of the last Reference Obligation Payment Date, in an Actual Interest Amount for an Additional Actual Interest Amount Payment Date); and

(b)
except as otherwise provided in the proviso to paragraph (a) above, after the last Reference Obligation Payment Date, on any day (each, an “Additional Actual Interest Amount Payment Date”).

	
	(c)
For the avoidance of doubt, each Actual Interest Amount described in paragraphs (a) and (b) above shall be determined taking into account any payment made under the Reference Policy (or by the Insurer in lieu of a payment under the Reference Policy), if applicable.

	Expected Interest Amount:
	With respect to any Reference Obligation Payment Date, the amount of current interest that would accrue during the related Reference Obligation Calculation Period, as determined in accordance with the calculations of the relevant Servicer, with respect to a principal balance of the Reference Obligation equal to the Outstanding Principal Amount (for the avoidance of doubt, taking into account any Writedown occurring in accordance with the Underlying Instruments), each as determined on the first day of the relevant Reference Obligation Calculation Period; and that will be due and payable on the related Reference Obligation Payment Date in accordance with the Underlying Instruments.

	
	For the avoidance of doubt, current interest determined in accordance with the immediately preceding paragraph excludes deferred, capitalized, “paid in kind”, defaulted or otherwise unpaid amounts in respect of accrued interest on prior Reference Obligation Payment Dates, reimbursements for prior Available Funds Cap Reductions, Amendment Payments, Make-Whole Premium Payments, any amounts attributable to an increase in interest rate, penalty or other sum payable by reason of any default, early amortization event, event of default or similar event (however described), any taxes, withholding or other charge imposed by any governmental authority (or any “gross-up” payable in respect thereof), or interest on any of the foregoing. 

	
	The Expected Interest Amount shall be determined without regard to the effect of any limited recourse provisions (however described) of the Underlying Instruments that permit the limitation of due payments or distributions to the funds available from proceeds of the Underlying Assets, or that provide for the extinguishing or reduction of such payments or distributions.

	
	Notwithstanding the foregoing, the Expected Interest Amount shall be determined after taking into account any provision of the Underlying Instruments (i) providing for the capitalization or deferral of interest on the Reference Obligation or (ii) limiting the interest entitlement or rate at which interest is determined in relation to the Reference Obligation pursuant to a prepayment interest shortfall, basis risk shortfall, Relief Act shortfall, “net WAC rate cap” or similar available funds cap provision (any reduction of the interest accruing, payable or distributable in respect of the Reference Obligation in accordance with such provisions, an “Available Funds Cap Reduction”).  

	
	If the Reference Obligation is guaranteed under a Reference Policy, and such Reference Policy by its terms excludes any component of the Expected Interest Amount for purposes of determining the liability of the relevant Insurer, or the Insurer is otherwise not required to pay any such amounts under the terms of the Reference Policy, the relevant component or amount shall also be excluded for purposes of determining the Expected Interest Amount with respect to any determination of an Interest Shortfall hereunder.  For the avoidance of doubt, the exclusion of any such component or amount shall be disregarded for purposes of determining the Expected Interest Amount with respect to any determination of an Interest Shortfall Reimbursement hereunder.

	Interest Shortfall:
	With respect to any Reference Obligation Payment Date, the payment of an Actual Interest Amount (including an Actual Interest Amount of zero) that is less than the Expected Interest Amount.

	Interest Shortfall Amount:
	With respect to any Reference Obligation Payment Date, an amount equal to the greater of:

	
	(a)
zero; and

	
	(b)
the amount equal to the product of:

	
	(i)
(A)
the Expected  Interest Amount;

	
	minus

	
	(B)
the Actual Interest Amount; and

	
	(ii)
the Applicable Percentage;

	
	provided that, with respect to the first Reference Obligation Payment Date only, the Interest Shortfall Amount shall be the amount determined in accordance with (a) and (b) above multiplied by a fraction equal to:

	
	(x)
the number of days in the first Fixed Rate Payer Calculation Period; over

	
	(y)
the number of days in the related Reference Obligation Calculation Period.

	Interest Shortfall Reimbursement:
	(a) With respect to any Reference Obligation Payment Date after the occurrence of an Interest Shortfall, the payment by or on behalf of the Issuer of an Actual Interest Amount in respect of the Reference Obligation that is greater than the Expected Interest Amount; and

(b) With respect to any Additional Actual Interest Amount Payment Date after the occurrence of an Interest Shortfall, the Actual Interest Amount for such Additional Actual Interest Amount Payment Date.

	Interest Shortfall Reimbursement Amount:
	With respect to any day, the product of (a) the amount of any Interest Shortfall Reimbursement on such day and (b) the Applicable Percentage.

	Interest Shortfall Reimbursement Payment Amount:
	(i) With respect to any Additional Fixed Amount Payment Date described in clause (a) of the definition of “Additional Fixed Amount Payment Date,” the sum of the Interest Shortfall Reimbursement Amounts in respect of all Interest Shortfall Reimbursements (if any) made during the period from but excluding the second preceding Reference Obligation Payment Date (or, if later, the Effective Date) to and including the immediately preceding Reference Obligation Payment Date with respect to such Additional Fixed Amount Payment Date and (ii) with respect any Additional Fixed Amount Payment Date described in clause (b) of the definition of “Additional Fixed Amount Payment Date,” the relevant Interest Shortfall Reimbursement Amount.


5. Additional Provisions:

(a) Delivery of Servicer Report and Other Reports

The Buyer agrees to provide the Seller with a copy of each Servicer Report and Other Report promptly following delivery of such Servicer Report or Other Report, as applicable, to the holders of the Reference Obligation (whether or not the Buyer is a holder of the Reference Obligation) directly or through a third party information service accessible by the Buyer and to which the Buyer has ensured that the Seller will be afforded access.

(b) Calculation Agent and Buyer and Seller Determinations

The Calculation Agent shall be responsible for determining and calculating (i) the Fixed Amount payable on each Fixed Rate Payer Payment Date; (ii) the occurrence of a Floating Amount Event and the related Floating Amount and (iii) the occurrence of an Additional Fixed Payment Event and the related Additional Fixed Amount; provided that notwithstanding the above, each of the Buyer and the Seller shall be entitled to determine and calculate the above amounts to the extent that the Buyer or the Seller, as applicable, has the right to deliver a notice to the other party demanding payment of such amount.  The Calculation Agent or the Buyer or the Seller, as applicable, shall make such determinations and calculations based solely on the basis of the Servicer Reports and any underlying calculations or determinations of the Servicer set forth therein, to the extent such Servicer Reports are reasonably available to the Calculation Agent or such party, or if such Servicer Reports are not reasonably available to the Calculation Agent or such party, the Calculation Agent or such party may make such determinations and calculations based on Publicly Available Information from at least two Public Sources (provided that any public communications by any of the Rating Agencies in respect of the Reference Obligation shall also be deemed Public Sources).  If, with respect to any determination or calculation specified in clause (ii) above, neither the applicable Servicer Report nor Publicly Available Information from at least two Public Sources are available, then (x) none of the Calculation Agent, the Buyer and the Seller shall make such determination or calculation and (y) notwithstanding anything contained in this Confirmation to the contrary, no Floating Amount that is dependent on such calculation or determination shall be payable by the party from which such amount would otherwise be due.  The Calculation Agent or the Buyer or the Seller, as applicable, shall, as soon as practicable after making any of the determinations or calculations specified in clauses (i), (ii) and (iii) above, (x) notify the parties or the other party, as applicable, of such determinations and calculations and (y) in the event any such determination or calculation was based on Publicly Available Information from at least two Public Sources, deliver to the parties or the other party, as applicable, copies of all such Publicly Available Information.

(c) Adjustment of Calculation Agent Determinations

To the extent that a Servicer furnishes any Servicer Reports correcting information contained in previously issued Servicer Reports, and such corrections impact calculations pursuant to the Transaction, the calculations relevant to the Transaction shall be adjusted retroactively by the Calculation Agent to reflect the corrected information (provided that, for the avoidance of doubt, no amounts in respect of interest shall be payable by either party and provided that the Calculation Agent in performing the calculations pursuant to this paragraph will assume that no interest has accrued on any adjusted amount), and the Calculation Agent shall promptly notify both parties of any corrected payments required by either party. Any required corrected payments shall be made within five Business Days of the day on which such notification by the Calculation Agent is effective.

6. Offices:

The Office of the Seller for the Transaction is [   ].

The Office of the Buyer for the Transaction is [   ].

7. Notice and Account Details:

	Telephone, Telex and/or
Facsimile Numbers and
Contact Details for Notices:
	

	
	Buyer:
	[  ]

	
	Seller:
	[  ]

	Account Details:
	

	Account Details of Buyer:
	[  ]

	Account Details of Seller:
	[  ]




8. Optional Physical Settlement:

	(
	Option A: The provisions of Annex A (Optional Physical Settlement) to this Confirmation will apply to the Transaction.

	(
	Option B: The provisions of Annex A (Optional Physical Settlement) to this Confirmation will not apply to the Transaction.

	
	If no election is made, Option B will apply.


9. Voting Rights:

	(
	Option A: The provisions of Annex B (Voting Rights) to this Confirmation will apply to the Transaction.

	(
	Option B: The provisions of Annex B (Voting Rights) to this Confirmation will not apply to the Transaction.

	
	If no election is made, Option B will apply.


10. Additional Definitions and Amendments to the Credit Derivatives Definitions:

(a) References in Section 9.1 of the Credit Derivatives Definitions as well as Section 3(a)(iv) of the form of Novation Agreement set forth in Exhibit E to the Credit Derivatives Definitions to the Reference Entity shall be deemed to be references to both the Reference Entity and the Insurer in respect of the Reference Policy, if applicable.  Sections 1.7 and 2.31 of the Credit Derivative Definitions shall not apply to the Transaction.  The definitions of the terms “Additional Termination Event”, “Affected Party”, “Affected Transaction” and “Close-out Amount” in Section 1.18 of the Credit Derivative Definitions shall not apply.

(b) The parties agree that, for purposes of the Transaction, the definition of "Publicly Available Information" in Section 3.5 of the Credit Derivatives Definitions shall be amended by (i) deleting the words "the Credit Event or Potential Repudiation/Moratorium Extension Notice, as applicable, described in a Credit Event Notice or Repudiation/Moratorium Extension Notice" in subparagraph (a) and replacing them with the words "the Floating Amount Event, Additional Fixed Payment Event or Material Amendment, as applicable,” (ii) inserting the words “the Insurer in respect of the Reference Policy, if applicable, or” at the end of subparagraph (a)(ii)(A) thereof, (iii) inserting the words “, servicer, sub-servicer, master servicer” before the words “or paying agent” in subparagraph (a)(ii)(B) thereof and (iv) by deleting the words "Credit Event" each place they appear in subparagraph (b)(ii) and replacing them with the words "Floating Amount Event, Additional Fixed Payment Event or Material Amendment, as applicable,".

(c) For the purposes of the Transaction only, the following terms have the meanings given below
:
“Actual Principal Amount” means, with respect to the Effective Maturity Date, payment on such day by or on behalf of the Issuer of an amount in respect of principal (excluding any capitalized interest) to the holder(s) of the Reference Obligation in respect of the Reference Obligation; provided that with respect to any Effective Maturity Date on which a Principal Shortfall would occur but for this proviso, the Actual Principal Amount with respect to such date shall include any such amount in respect of principal paid to the holder(s) of the Reference Obligation in respect of the Reference Obligation prior to the expiration of any grace period for the payment of principal under the Reference Obligation.  In the event that a principal payment takes the form of an in kind distribution of Underlying Assets or one or more other obligations or instruments, the aggregate cash value of such principal payment, as determined (i) by written report of the Servicer provided to the Seller or (ii) in the absence of the provision of such a report by the Servicer, in a commercially reasonable manner by an independent third party securities dealer or bank acceptable to each of Buyer and Seller and appointed jointly by them, shall be included in the Actual Principal Amount.

An “amendment” in relation to the Reference Obligation shall refer to an amendment that is binding with respect to all holders of the Reference Obligation under the terms of the Underlying Instruments.

“Amendment Payment” means, with respect to any day, the payment or distribution of any consideration (including consideration in the form of one or more other obligations or instruments) to holders of the Reference Obligation in connection with an agreement by such holders to amend, amend and restate, supplement or otherwise modify or waive any of the terms of the Underlying Instruments.

“Amendment Payment Aggregate Amount” means, with respect to an Additional Fixed Amount Payment Date, the sum of the Amendment Payment Amounts in respect of all Amendment Payments (if any) made during the period from and excluding the second preceding Reference Obligation Payment Date (or, if later, the Effective Date) to and including the immediately preceding Reference Obligation Payment Date with respect to such Additional Fixed Amount Payment Date.

“Amendment Payment Amount” means, with respect to any day, the product of (i) the aggregate cash value of any Amendment Payment on such day as determined in a commercially reasonable manner by an independent third party securities dealer or bank acceptable to each of the Buyer and the Seller and appointed jointly by them and (ii) the Applicable Percentage.

“Current Factor” means the factor of the Reference Obligation as specified in the most recent Servicer Report; provided that if the Current Factor is not specified in the most recent Servicer Report, the Current Factor shall be the ratio equal to (i) the Outstanding Principal Amount as of such date, determined in accordance with the Servicer Report over (ii) the Original Principal Amount.

“Effective Maturity Date” means the earlier of (a) the Final Amortization Date and (b) the Legal Final Maturity Date.

“Expected Principal Amount” means, with respect to the Effective Maturity Date, the Outstanding Principal Amount (calculated prior to giving effect to any payments of principal on such date) of the Reference Obligation due and payable on such day after any Writedown of the outstanding principal balance of the Reference Obligation that will give rise to a Writedown Amount, assuming for this purpose that sufficient funds are available for such payment, where such amount shall be determined in accordance with the Underlying Instruments.  The Expected Principal Amount shall be determined without regard to the effect of any limited recourse provisions (however described) of the Underlying Instruments that permit the limitation of due payments or distributions of funds in accordance with the terms of such Reference Obligation or that provide for the extinguishing or reduction of such payments or distributions. 

If the Reference Obligation is guaranteed under a Reference Policy, and such Reference Policy by its terms excludes any component of the Expected Principal Amount for purposes of determining the liability of the relevant Insurer, or the Insurer is otherwise not required to pay any such amounts under the terms of the Reference Policy, the relevant component or amount shall also be excluded for purposes of determining the Expected Principal Amount with respect to any determination of Principal Shortfall hereunder.

“Final Amortization Date” means the first to occur of (i) the date on which the Reference Obligation Notional Amount is reduced to zero and (ii) the date on which the assets securing the Reference Obligation or designated to fund amounts due in respect of the Reference Obligation are liquidated, distributed or otherwise disposed of in full and the proceeds thereof are distributed or otherwise disposed of in full in accordance with the terms of the Underlying Instruments (unless such liquidation, distribution or disposition, as applicable, is at the direction of an Insurer and such Insurer continues to be obligated in respect of principal and/or interest amounts in respect of the Reference Obligation under the Reference Policy); provided that the term “Final Amortization Date” as used in the definitions of “Additional Fixed Payments” and “Additional Fixed Payment Event” above shall mean the date described in clause (ii) of this definition.

“Fitch” means Fitch Ratings or any successor to the rating business thereof.

“Legal Final Maturity Date” means the date set out in paragraph 1 above (subject, for the avoidance of doubt, to any business day convention applicable to the legal final maturity date of the Reference Obligation), provided that if the legal final maturity date of the Reference Obligation is amended by an amendment to the Underlying Instruments occurring on or after the Trade Date (and in accordance therewith), the Legal Final Maturity Date shall be such date as amended.

“Make-Whole Premium Payment” means, with respect to any day, the payment or distribution of any make-whole, redemption, call or prepayment premium to holders of the Reference Obligation in connection with any prepayment, redemption, early amortization or similar event under the terms of the Underlying Instruments.

“Make-Whole Premium Aggregate Amount” means, with respect to an Additional Fixed Amount Payment Date, the sum of the Make-Whole Premium Amounts in respect of all Make-Whole Premium Payments (if any) paid during the period from and excluding the second preceding Reference Obligation Payment Date (or, if later, the Effective Date) to and including the immediately preceding Reference Obligation Payment Date with respect to such Additional Fixed Amount Payment Date. 

“Make-Whole Premium Amount” means, with respect to any day, the product of (i) the aggregate cash value of any Make-Whole Premium Payment on such day as determined in a commercially reasonable manner by an independent third party securities dealer or bank acceptable to each of the Buyer and the Seller and appointed jointly by them and (ii) the Applicable Percentage.

“Moody’s” means Moody’s Investors Service, Inc. or any successor to the rating business thereof.

“Other Reports” mean any reports (other than Servicer Reports), notices or other information delivered to any holder or any Rating Agency by the Servicer or any other agent of the issuer of the Reference Obligation or of the holders thereof.

“Outstanding Principal Amount” means, as of any date of determination with respect to the Reference Obligation, the outstanding principal balance of the Reference Obligation as of such date, which shall take into account:

(i) all payments of principal on or prior to such date;

(ii) all writedowns or applied losses (however described in the Underlying Instruments) giving rise to a Writedown Amount (other than as a result of a scheduled or unscheduled payment of principal);

(iii) any payments reducing the amount of any reductions described in (ii) of this definition;

(iv) any increase in the outstanding principal balance of the Reference Obligation that reflects a reversal of any prior reductions described in (ii) of this definition; and

(v) any cancellations of some or all of the Outstanding Principal Amount resulting from purchases of the Reference Obligation by or on behalf of the Reference Entity;

in each case occurring on or after the Trade Date.

“Principal Payment” means, with respect to any day, the occurrence of a payment of an amount to the holders of the Reference Obligation in respect of principal (scheduled or unscheduled) in respect of the Reference Obligation, including any payment in respect of a “parity deficit” (however denominated) or realized loss amount, or other payment of principal, by an Insurer, but excluding any payment in respect of principal representing capitalized interest, excluding, for the avoidance of doubt, any Writedown Reimbursement, Principal Shortfall Reimbursement or Interest Shortfall Reimbursement.

“Principal Payment Amount” means, with respect to any day, an amount equal to the product of (i) the amount of any Principal Payment on such date and (ii) the Applicable Percentage.

“Principal Shortfall” means a payment by the Reference Entity (or any Insurer) on the Effective Maturity Date of an Actual Principal Amount (including an Actual Principal Amount of zero) that is less than the Expected Principal Amount; provided that the payment by the Reference Entity (or any Insurer) of less than the Expected Principal Amount in accordance with the foregoing shall not constitute a Principal Shortfall if such failure has been remedied within any grace period applicable to such payment obligation under the Underlying Instruments or, if no such grace period is applicable, within three Business Days after the day on which the Expected Principal Amount was scheduled to be paid.

“Principal Shortfall Amount” means, in respect of a Principal Shortfall, an amount equal to the greater of:

(vi) zero; and

(vii) the amount equal to the product of:

(A) the Expected Principal Amount minus the Actual Principal Amount;

(B) the Applicable Percentage; and

(C) the Reference Price; 

provided that if the Principal Shortfall Amount would be greater than the Reference Obligation Notional Amount immediately prior to the occurrence of such Principal Shortfall, then the Principal Shortfall Amount shall be deemed to be equal to the Reference Obligation Notional Amount at such time.

“Principal Shortfall Reimbursement” means, with respect to any day, the payment by or on behalf of the Issuer of an amount in respect of the Reference Obligation in or toward the satisfaction of any deferral of or failure to pay principal arising from one or more prior occurrences of a Principal Shortfall, plus any interest paid in respect of such deferral of or failure to pay principal (to the extent such interest is not otherwise included in an Interest Shortfall Reimbursement Amount).  If the Reference Obligation is guaranteed under a Reference Policy, and such Reference Policy by its terms excludes any component of the Expected Principal Amount for purposes of determining the liability of the relevant Insurer, or the Insurer is otherwise not required to pay any such amounts under the terms of the Reference Policy, the exclusion of any such component or amount shall be disregarded for purposes of determining any Principal Shortfall Reimbursement hereunder.

“Principal Shortfall Reimbursement Amount” means, with respect to any day, the product of (i) the amount of any Principal Shortfall Reimbursement on such day, (ii) the Applicable Percentage and (iii) the Reference Price.

“Principal Shortfall Reimbursement Payment Amount” means (i) with respect to any Additional Fixed Amount Payment Date described in clause (a) of the definition of “Additional Fixed Amount Payment Date,” the sum of the Principal Shortfall Reimbursement Amounts in respect of all Principal Shortfall Reimbursements (if any) made during the period from but excluding the second preceding Reference Obligation Payment Date (or, if later, the Effective Date) to and including the immediately preceding Reference Obligation Payment Date with respect to such Additional Fixed Amount Payment Date and (ii) with respect any Additional Amount Payment Date described in clause (b) of the definition of “Additional Fixed Amount Payment Date,” the relevant Principal Shortfall Reimbursement Amount, provided that the aggregate of all Principal Shortfall Reimbursement Payment Amounts at any time shall not exceed the aggregate of all Floating Amounts paid by the Seller in respect of occurrences of Principal Shortfalls prior to such Additional Fixed Amount Payment Date.

“Rating Agencies” means Fitch, Moody’s and Standard & Poor’s. 

“Reference Obligation Calculation Period” means, with respect to each Reference Obligation Payment Date, a period corresponding to the interest accrual period relating to such Reference Obligation Payment Date pursuant to the Underlying Instruments.

“Reference Obligation Payment Date” means each scheduled distribution date for the Reference Obligation occurring on or after the Effective Date and on or prior to the Scheduled Termination Date, determined in accordance with the Underlying Instruments and without regard to any acceleration of the maturity (if applicable) of the Reference Obligation.
“Relief Act” means the Servicemembers Civil Relief Act of 2003, as amended from time to time, and any similar State and local laws.
“Servicer” means any trustee, servicer, sub‑servicer, master servicer, fiscal agent, paying agent or other similar entity responsible for calculating payment amounts or providing reports pursuant to the Underlying Instruments.
“Servicer Reports” means periodic statements or reports regarding the Reference Obligation provided by the Servicer to holders of the Reference Obligation.
“Standard & Poor’s” means Standard & Poor’s, a division of The McGraw-Hill Companies, Inc., or any successor to the rating business thereof.

“Underlying Assets” means the assets backing the Reference Obligation for the benefit of the holders of the Reference Obligation (or in which the Reference Obligation represents a beneficial ownership interest) and which are expected to generate the cashflows required for the servicing and repayment (in whole or in part) of the Reference Obligation, or the assets to which a holder of such Reference Obligation is economically exposed where such exposure is created synthetically.
“Underlying Instruments” means the indenture, trust agreement, pooling and servicing agreement or other relevant agreement(s) setting forth the terms of the Reference Obligation, as in effect on the Trade Date, as amended from time to time by any subsequent amendments in accordance with such Underlying Instruments.
“Writedown” means (without duplication) the occurrence at any time on or after the Effective Date of:
(viii) a writedown or applied loss (however described in the Underlying Instruments) resulting in a reduction in the outstanding principal balance of the Reference Obligation in accordance with the terms of the Underlying Instruments [; or

(ix) the attribution of a principal deficiency or realized loss (howsoever described in the Underlying Instruments) to the Reference Obligation resulting in a reduction of the current interest payable on the Reference Obligation in accordance with the terms of the Underlying Instruments]
.
If the Reference Obligation is guaranteed under a Reference Policy, and such Reference Policy by its terms excludes any component of the Writedown for purposes of determining the liability of the relevant Insurer, or the Insurer is otherwise not required to pay any such amounts under the terms of the Reference Policy, the relevant component or amount shall also be excluded for purposes of determining the Writedown hereunder.

“Writedown Amount” means, with respect to any day, the product of (i) the amount of any Writedown on such day, (ii) the Applicable Percentage and (iii) the Reference Price.

“Writedown Reimbursement” means, with respect to any day, the occurrence of:

(x) a payment by or on behalf of the Issuer of an amount in respect of the Reference Obligation in reduction of any prior Writedowns (plus any interest paid in respect of such prior Writedown (to the extent such interest is not otherwise included in an Interest Shortfall Reimbursement Amount)); or

(xi) an increase by or on behalf of the Issuer of the Outstanding Principal Amount of the Reference Obligation to reflect the reversal of any prior Writedowns[; or

(xii) a decrease in the principal deficiency balance or realized loss amounts (howsoever described in the Underlying Instruments) attributable to the Reference Obligation resulting in an increase in the current interest payable on the Reference Obligation]
.

“Writedown Reimbursement Amount” means, with respect to any day, an amount equal to the product of:

(xiii) the sum of all Writedown Reimbursements on that day;

(xiv) the Applicable Percentage; and

(xv) the Reference Price.

“Writedown Reimbursement Payment Amount” means (i) with respect to any Additional Fixed Amount Payment Date described in clause (a) of the definition of “Additional Fixed Amount Payment Date,” the sum of the Writedown Reimbursement Amounts in respect of all Writedown Reimbursements (if any) occurring during the period from but excluding the second preceding Reference Obligation Payment Date (or, if later, the Effective Date) to and including the immediately preceding Reference Obligation Payment Date with respect to such Additional Fixed Amount Payment Date and (ii) with respect any Additional Fixed Amount Payment Date described in clause (b) of the definition of “Additional Fixed Amount Payment Date,” the relevant Writedown Reimbursement Amount, provided that the aggregate of all Writedown Reimbursement Payment Amounts at any time shall not exceed the aggregate of all Floating Amounts paid by the Seller in respect of Writedowns occurring prior to such Additional Fixed Amount Payment Date.

Please confirm your agreement to be bound by the terms of the foregoing by executing a copy of this Confirmation and returning it to us [by facsimile].

	
	Yours sincerely,

	
	

	
	[PARTY A]

	
	

	
	

	
	By:
	

	
	
	Name:

	
	
	Title:

	
	
	

	
	
	

	
	
	

	Confirmed as of the date first above written:
	
	

	
	
	

	[PARTY B]
	
	

	
	
	

	
	
	

	By:
	
	
	

	
	Name:
	
	

	
	Title:
	
	


Annex A

Optional Physical Settlement

If the parties have elected in paragraph 8 (Optional Physical Settlement) of this Confirmation to make this Annex A applicable to the Transaction that is the subject of this Confirmation (the “Subject Transaction”), then notwithstanding anything to the contrary in the Credit Derivatives Definitions, at any time after the occurrence of a Floating Amount Event or the adoption of a Material Amendment, the Seller may, by notice (a “Physical Settlement Notice”) to the Buyer, require Physical Settlement of the Subject Transaction in accordance with the terms of this Annex A.  If the Seller issues a Physical Settlement Notice after its receipt of a Floating Amount Event Notice, the Physical Settlement Notice need only refer to such Floating Amount Event Notice.  If the Seller issues a Physical Settlement Notice prior to its receipt of a Floating Amount Event Notice, the Physical Settlement Notice shall set forth information from a Servicer Report or Other Report, or if a Servicer Report or Other Report, as applicable, is not reasonably available to the Seller, Publicly Available Information from at least two Public Sources (provided that any public communications by any of the Rating Agencies in respect of the Reference Obligation shall also be deemed Public Sources), confirming the occurrence of the relevant Floating Amount Event.  If the Seller issues a Physical Settlement Notice based on a Material Amendment, the Physical Settlement Notice shall set forth information from a Servicer Report, or if a Servicer Report is not reasonably available to the Seller, Publicly Available Information from at least two Public Sources (provided that any public communications by any of the Rating Agencies in respect of the Reference Obligation shall also be deemed Public Sources), confirming the occurrence of the relevant Material Amendment.  The delivery of a Physical Settlement Notice to the Buyer by the Seller shall satisfy the Conditions to Settlement for purposes of Section 3.1 of the Credit Derivatives Definitions.  After the delivery of a Physical Settlement Notice to the Buyer, no additional Floating Amount Events may occur under the Subject Transaction.  “Material Amendment” means an amendment to the Underlying Instruments that forgives, reduces or reschedules the date for payment of any claim for principal or interest that would otherwise be payable or scheduled to be distributed under the Underlying Instruments or any other amendment to the Underlying Instruments for which the consent of every holder or, a supermajority (howsoever calculated in the Underlying Instruments) of the holders, of the Reference Obligation is required.  For purposes of the Subject Transaction, “Physical Settlement Amount” shall not have the meaning set forth in Section 8.5 of the Credit Derivatives Definitions, but instead shall mean the Reference Obligation Notional Amount (determined as of the date on which the Physical Settlement Notice is delivered  and calculated as though all payments required with respect to all Floating Amount Event Notices (if any) delivered prior to the delivery of such Physical Settlement Notice had been made in full) multiplied by the Reference Price.  References in Sections 8.2 and 9.2(a) of the Credit Derivatives Definitions, as well as Section 3(a)(iv) of the form of Novation Agreement set forth in Exhibit E to the Credit Derivatives Definitions, to the Reference Entity shall be deemed to be references to both the Reference Entity and the Insurer in respect of the Reference Policy, if applicable.
Terms Relating to Physical Settlement:

	Physical Settlement Period:
	Five Business Days

	
	

	Deliverable Obligations:
	Exclude Accrued Interest

	
	

	Deliverable Obligations:
	Deliverable Obligation Category:  Reference Obligation Only

	
	

	Escrow:
	Applicable

	
	

	No Buy-In or Impossibility or Illegality Fallbacks:
	Sections 9.3 and 9.9 of the Credit Derivatives Definitions shall not apply.


Annex B

Voting Rights

If the parties have elected in paragraph 9 (Voting Rights) of this Confirmation (the “Subject Transaction”) to make this Annex B (Voting Rights) applicable to the Transaction that is the subject of this Confirmation, then in relation to such Transaction:

(I) Provided that (i) no Event of Default (as defined in the Agreement) has occurred and is continuing where the Seller is the sole Defaulting Party; and (ii) performance would not contravene any law, rule or regulation:

(a) the Buyer hereby agrees that it shall not directly (nor indirectly through any of its Affiliates or the exercise of any voting rights) without the prior written consent of the Seller (which consent may be withheld in the Seller's absolute discretion) take any action to amend, supplement, modify, abrogate, vary or otherwise directly or indirectly compromise the rights of the holders of the Reference Obligation, or to consent to any of the foregoing, with respect to any of the following:

(i) the timing and/or circumstances of redemption, exchange or cancellation of the Reference Obligation at maturity or otherwise;

(ii) the timing and/or determination of the amount of interest, principal or other amounts payable or distributable in respect of the Reference Obligation from time to time; or

(iii) any other action that would otherwise be subject to a vote, approval, consent or other action of any holder of a Reference Obligation or to resolution by any of the holders of such Reference Obligation in accordance with the terms and conditions thereof or of the Underlying Instruments (whether or not such action would also require the consent of other persons).

(b) the Buyer hereby undertakes to procure that the holders of a principal amount of such Reference Obligation equal to the Reference Obligation Notional Amount of such Reference Obligation act in accordance with the timely instructions of the Seller with respect to the holders' rights under or in respect of such Reference Obligation.

(c) Notwithstanding the agreements of the Buyer in this Annex B, the Seller agrees and understands that the Buyer is not required to, and may not at any time during the term of the subject Transaction, be the legal or beneficial owner of the Reference Obligation.

(II)  LISTNUM   Each of the following events shall constitute an Additional Termination Event:

(i) Any amendment, amendment and restatement, supplement or other modification is made to the Reference Obligation or any Underlying Instrument or any abrogation, variance, termination, waiver or other direct or indirect compromise is made under the Reference Obligation or any Underlying Instrument without complying with, or that involves a violation of, the provisions contained in this Annex B.

(ii) Following the Seller’s delivery of timely instruction as specified in clause (I)(b) of this Annex B, the Buyer fails to procure the relevant action by the holders of a principal amount of such Reference Obligation equal to the Reference Obligation Notional Amount of such Reference Obligation.

(b) For the purpose of each Additional Termination Event described under this clause (II), the Buyer shall be the sole Affected Party.

THE FOOTNOTES TO THIS CONFIRMATION ARE PROVIDED FOR CLARIFICATION ONLY AND DO NOT CONSTITUTE ADVICE AS TO THE STRUCTURING OR DOCUMENTATION OF A CREDIT DERIVATIVE TRANSACTION.


Parties are advised to consider the application of any relevant jurisdiction’s regulatory, tax, accounting, exchange or other requirements that may exist in connection with the entering into and documenting of a privately negotiated credit derivative transaction.


�	Before using this form for any type of asset-backed security, parties should consider whether it is suitable for use with, or what appropriate modifications should be made for use with, such type of asset�backed security, and whether any other form published by ISDA would be more suitable for use with such asset-backed security.  This form is not for use with negative basis trades.


�	Include if applicable. If the parties have not yet executed, but intend to execute, an ISDA Master Agreement, include, instead of this paragraph, the following:  “This Confirmation evidences a complete and binding agreement between you and us as to the terms of the Transaction to which this Confirmation relates.  In addition, you and we agree to use all reasonable efforts promptly to negotiate, execute and deliver an agreement in the form of an ISDA Master Agreement, with such modifications as you and we will in good faith agree.  Upon the execution by you and us of such an agreement, this Confirmation will supplement, form part of, and be subject to that agreement.   All provisions contained in or incorporated by reference in that agreement upon its execution will govern this Confirmation except as expressly modified below.  Until we execute and deliver that agreement, this Confirmation, together with all other documents referring to an ISDA Master Agreement (each a “Confirmation”) confirming transactions (each a “Transaction”) entered into between us (notwithstanding anything to the contrary in a Confirmation), shall supplement, form a part of, and be subject to, an agreement in the form of the 1992 ISDA Master Agreement (Multicurrency – Cross Border) if any Confirmation dated prior to the date of this Confirmation refers to that ISDA Master Agreement and otherwise the 2002 ISDA Master Agreement as if we had executed an agreement in such form (but without any Schedule except for the election of [English law][the laws of the State of New York] as the governing law and [specify currency] as the Termination Currency) on the Trade Date of the first such Transaction between us.  In the event of any inconsistency between the provisions of that agreement and this Confirmation, this Confirmation will prevail for purposes of the Transaction.”


�	Specify Issuer of the Reference Obligation.


�	In the case of a Reference Obligation that is a fixed rate obligation, (i) delete “Floating rate” and “Spread” and (ii) insert in place thereof “Coupon” (which amount shall specify any stated cap).  In addition, parties should seek the advice of counsel to determine whether and in what  manner this change may effect other provisions contained in this Confirmation.


�	Insert the principal amount of the Reference Obligation on the day it was issued.


�	A ratio equal to the Outstanding Principal Amount as of the Effective Date divided by the Original Principal Amount.


�	This form of confirmation is intended for use solely with respect to unwrapped or primary wrapped Reference Obligations, and the term “Reference Policy” does not include any Reference Policy arising from a secondary wrap or custody receipt (or similar) arrangement.


�	Parties may wish to note that the Reference Price in this form is used to adjust pro-rata any Writedown Amount, Writedown Reimbursement Amount, Principal Shortfall Amount or Principal Shortfall Reimbursement Amount. This is different to its use in the Credit Derivatives Definitions, where the Reference Price is used as the basis for calculating the Cash Settlement Amount or Physical Settlement Amount, as applicable; provided that if the parties elect in paragraph 8 to make Optional Physical Settlement applicable to the Transaction, then Reference Price also will be used in calculating any Physical Settlement Amount for such Transaction.


�	This represents the percentage covered by the Transaction of the Outstanding Principal Amount.


�	The initial par amount of the Reference Obligation referenced for purposes of the Transaction, which amount may be the same as or different than the Original Principal Amount.


�	See FN #14 below.


�	If the Expected Interest Amounts determined under the Underlying Instruments for the Reference Obligation do not adjust based on mid-period principal adjustments, then (i) delete the bracketed language in clause (b) and (ii) insert in its place the following language: the Reference Obligation Notional Amount as of [the first day of each Reference Obligation Calculation Period] or [the "[Interest Determination Date (or other similar term)]" as defined in the Underlying Instruments].


�	With respect to any term defined under Section 10(c) of this Confirmation, if such term (or similar term) is defined under the Underlying  Instruments, the parties may elect to delete such term and definition from Section 10(c) and instead incorporate such term (or similar term) and definition by reference to the Underlying Instruments.


�	This subclause may be elected with respect to a credit card securitization or other transaction that incorporates express writedown mechanics that do not affect the calculation of the outstanding principal balance (or corresponding term in the Underlying Instruments for such transaction) of the Reference Obligation, but instead adjust the “invested amount” (or corresponding term used in the Underlying Instruments) used to calculate (among other things) current interest payments on the Reference Obligation.


�	See FN #14.





Copyright © 2005 by International Swaps and Derivatives Association, Inc.

25

