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[Telex/Facsimile/E-mail]

Date:

To: [Name and [Telex Number/Facsimile No./E-mail address] of Party B]

From: [Party A]

Re: EU Emissions Allowance Transaction




Dear
:


The purpose of this [letter agreement/telex/facsimile/e-mail] (this "Confirmation") is to confirm the terms and conditions of the EU Emissions Allowance Transaction entered into between us on the Trade Date specified below (the "Transaction").

The definitions and provisions contained in the 2000 ISDA® Definitions, as published by the International Swaps and Derivatives Association, Inc., are incorporated into this Confirmation. In the event of any inconsistency between those definitions and provisions and this Confirmation, this Confirmation will govern.

The Confirmation constitutes a "Confirmation" as referred to in, and supplements, forms part of and is subject to, the [ISDA Master Agreement/ISDA 2002 Master Agreement]
 dated as of [date], as amended and supplemented from time to time (the "Agreement"), between [Name of Party A] ("Party A") and [Name of Party B] ("Party B").  All provisions contained in the Agreement govern this Confirmation except as expressly modified below.

The terms of the Transaction to which this Confirmation relates are as follows:

1. General Terms:

	Trade Date:
	[                    ]

	Seller:
	[Party A] [Party B]

	Buyer:
	[Party A] [Party B]

	Allowance Type:
	[EU Allowance/EU Credit/Alternative Allowance]


	Specified Compliance Period:
	[                    ]

	Number of Allowances :
	[                    ]

	Allowance Purchase  Price:
	[[EUR]
                               ] per Allowance

	Total Purchase Price:
	[[EUR]                               ]

	Business Days:
	[TARGET]

	Payment Date:
	[Delivery Date]/[[   ] Business Days after the Delivery Date], subject to the provisions of "Failure to Deliver" below

	Delivery Date:
	[           ] (or, if such date is not a Delivery Business Day [and a Business Day]
, the next following day that is a Delivery Business Day [and a Business Day]
)

	Account Details of Buyer:
	See Part A of the Schedule to this Confirmation

	Account Details of Seller:
	See Part B of the Schedule to this Confirmation

	Calculation Agent:
	[Buyer/Seller] save that for the purposes of determining the Seller's Replacement Cost the Calculation Agent shall be the Seller and for the purposes of determining the Buyer's Replacement Cost the Calculation Agent shall be the Buyer

	Buyer's VAT Jurisdiction:
	[                    ]

	Seller's VAT Jurisdiction:
	[                    ]

	Excess Emissions Penalty:
	[Applicable/Inapplicable.]  If "Excess Emissions Penalty" is specified to be applicable, the Buyer represents that it is an operator which may become liable to pay an Excess Emissions Penalty.



2. Settlement Terms:

	Settlement Method:
	Physical Settlement

	Physical Settlement Terms:
	

	Physical Settlement:
	On the Payment Date, Buyer shall pay to Seller an amount equal to the Allowance Purchase Price multiplied by the Number of Allowances and on the Delivery Date Seller shall deliver to Buyer the Allowances to be Delivered, subject to and in accordance with the terms and conditions of the Agreement and this Confirmation. 

	
	If there is a Settlement Disruption Event that prevents delivery of Allowances on a day that but for the occurrence of that Settlement Disruption Event would have been the Delivery Date, then the Delivery Date shall be the first succeeding Delivery Business Day on which that delivery can take place, unless a Settlement Disruption Event prevents delivery on each successive Delivery Business Day either:

(a)
during the period ending 8 Delivery Business Days after the original date that, but for the Settlement Disruption Event, would have been the Delivery Date; or

(b)
if such 8 Delivery Business Day period would end after the Reconciliation Deadline on or immediately following the original date that, but for the Settlement Disruption Event, would have been the Delivery Date, during the period ending on that Reconciliation Deadline.

If a Delivery Date does not occur on or before the last Delivery Business Day of the period referred to in (a) or (b) above, as appropriate, an [Additional Termination Event][Illegality]
 shall be deemed to have occurred on that last Delivery Business Day in respect of which the Transaction evidenced by this Confirmation was the sole Affected Transaction and both parties were Affected Parties[, and no Waiting Period will apply]
.

	Failure to Deliver:
	If Seller fails to deliver the Allowances to be Delivered on the Delivery Date, such failure shall not constitute an Event of Default (as defined in the Agreement) in respect of Seller, but:

(a)
if the failure to deliver occurs other than as a result of the failure of Buyer to comply with the Requirements under the Scheme as specified below, the Payment Date will be postponed and Buyer, may, by written notice to Seller, require Seller to remedy such failure, and; 

(i) 
if Seller delivers the Allowances to be Delivered on or before the third Delivery Business Day after such notice is given or, if earlier, the Reconciliation Deadline on or immediately following the Delivery Date, Buyer shall pay to Seller on the Payment Date an amount equal to the Allowance Purchase Price multiplied by the Number of Allowances (and, for purposes of determining the Payment Date, the date of delivery shall be deemed to be the Delivery Date); or

(ii)
if the failure is not remedied on or before the third Delivery Business Day after such notice is given, or, if earlier, the Reconciliation Deadline on or immediately following the Delivery Date (in either case the "Final Delivery Date"), Seller shall pay to Buyer the Buyer's Replacement Cost (if a positive number) and Buyer shall pay to Seller the absolute amount of the Buyer's Replacement Cost (if a negative number) on the first succeeding Business Day, in either case adjusted to take into account any amount previously paid by the Buyer to the Seller in respect of the Transaction; or

(b)
if the failure to deliver occurs as a result of the failure of Buyer to comply with the Requirements under the Scheme as specified below, the Payment Date will be postponed and Seller may, by written notice to Buyer, require Buyer so to comply, and:

(i)
if Buyer complies on or before the third Delivery Business Day after such notice is given or, if earlier, the day prior to the Reconciliation Deadline on or immediately following the Delivery Date, Seller shall deliver to Buyer the Allowances to be Delivered and Buyer shall pay to Seller on the Payment Date an amount equal to the Allowance Purchase Price multiplied by the Number of Allowances (and, for purposes of determining the Payment Date, the date of delivery shall be deemed to be the Delivery Date); or

(ii)
if Buyer fails to comply on or before the third Delivery Business Day after such notice is given, or, if earlier, the Reconciliation Deadline on or immediately following the Delivery Date (in either case the "Final Compliance Date"), Buyer shall pay to Seller the Seller's Replacement Cost (if a positive number) and Seller shall pay to Buyer the absolute amount of the Seller's Replacement Cost (if a negative number) on the first succeeding Business Day, in either case adjusted to take into account any amount previously paid by the Buyer to the Seller in respect of the Transaction.

	Partial Settlement:
	If, on the Delivery Date, Seller delivers to Buyer fewer Allowances than the Allowances to be Delivered (such shortfall the "Allowance Shortfall"), Buyer's obligation to pay pursuant to Physical Settlement above shall be reduced by an amount equal to the Allowance Shortfall multiplied by the Allowance Purchase Price, and the provisions of "Failure to Deliver" above will apply in respect of the Allowance Shortfall (with references to Number of Allowances being read as references to the Allowance Shortfall).

	Abandonment of Scheme:
	(a)
If before the Delivery Date the Scheme is, as a result of official written public pronouncement by the European Community, no longer scheduled to proceed or is to be discontinued either party may, by written notice to the other party, terminate the Transaction, in which case neither party shall have any further delivery or payment obligations under or in respect of the Transaction and, for the avoidance of doubt, a payment shall not be due under Section 6(e) of the Agreement or otherwise in respect of such termination.

(b)
In the event of a termination in accordance with sub-clause (a) the Seller shall promptly refund to the Buyer any amount that may have been paid by the Buyer in respect of the Transaction together with interest on that amount in the same currency as that amount for the period from (and including) the date that amount was paid to (but excluding) the date of termination of the Transaction in accordance with sub-clause (a), at the rate certified by the Seller to be a rate offered to the Seller by a major bank in a relevant interbank market for overnight deposits in the applicable currency, such bank to be selected in good faith by the Seller for purposes of obtaining a representative rate that will reasonably reflect conditions prevailing at the time in the relevant market.


3. Additional Agreements

	Requirements under the Scheme:
	Each party agrees with the other that, so long as either party has or may have any obligation under the Transaction, it will:

(a)
ensure that it has one or more Trading Accounts registered in the Registry of a Member State; and

(b)
conduct its affairs so as not to give any Relevant Authority cause to block, suspend, refuse, reject or cancel the transfer (whether in whole or in part) of Allowances requested to be made pursuant to the Transaction.

	No Encumbrances:
	In respect of each delivery of Allowances, Seller agrees that it will convey, and, on the date that it delivers such Allowances, represents that it has conveyed the Allowances, free and clear of all liens, security interests, claims and encumbrances.

	Value Added Taxes:


	All amounts referred to in this Confirmation are exclusive of any applicable Value Added Taxes ("VAT") which are or may become chargeable in respect of the supply or supplies for which such sums form the whole or part of the consideration for VAT purposes, and any such VAT shall be payable in addition to any such other consideration in accordance with the provisions set out below.

The Buyer will either (a) subject to receipt of an appropriate VAT invoice in respect of such supply or supplies stating inter alia the amount of VAT properly chargeable thereon (the "VAT Amount"), pay to the Seller a sum equal to the VAT Amount on the Payment Date; or (b) where, under the provisions of the applicable VAT legislation, the Buyer is required to self-assess and account for any VAT chargeable in respect of such supply, account for such VAT.
Buyer represents to Seller that:

(a)
For VAT purposes, the place where the Buyer belongs in respect of receiving the services supplied pursuant to the Transaction is in the Buyer's VAT Jurisdiction; and

(b)
it is a taxable person for the purposes of Article 4 of the European Community Directive 77/388 EC (the Sixth Directive) or, where the Seller belongs in the United Kingdom, receives such supply for the purposes of a business carried on by it.

Subject to each party's obligations relating to VAT, each party shall cause all royalties, Taxes, duties, and other sums (including any environmental tax or levy) legally payable by that party arising in connection with the Transaction or this Confirmation to be paid, and shall reimburse the other party to the extent that party is required to pay any such royalties, Taxes, duties or other sums for which the first party is primarily liable.

	No Consequential Loss:
	Except to the extent included in any amount payable under Section 6(e) of the Agreement or any payment in respect of Buyer's Replacement Cost or Seller's Replacement Cost, neither party is liable to the other, whether in contract, tort (including negligence and breach of duty) or otherwise, for any business interruption or loss of use, profits, contracts, production or revenue or for any consequential or indirect loss or damage of any kind however arising.

	Other Fees and Expenses:
	All costs, fees and charges assessed or imposed by a Relevant Authority in connection with the transfer of Allowances pursuant to the Transaction shall be the responsibility of the party upon whom such costs, fees and/or charges are allocated by the Relevant Authority.

	Breach of Warranty:


	Neither party shall be liable in respect of any breach of warranty under "Additional Agreements – No Encumbrances" in relation to the Transaction for any greater sum than it would be liable for under Section 6(e) of the Agreement if an Early Termination Date were to occur on the date of that breach in respect of the Transaction as the result of a Termination Event where the Transaction was the sole Affected Transaction and the Seller was the sole Affected Party.


4. Defined Terms and Interpretation

Terms used in this Confirmation and not otherwise defined, will have the meanings specified below:

	Allowance:
	An allowance of the specified Allowance Type and of the Specified Compliance Period.

	Allowances to be Delivered:
	A number of Allowances equal to the Number of Allowances.

	Allowance Type:
	Any of an EU Allowance, an EU Credit or an Alternative Allowance as specified in this Confirmation.

	Alternative Allowance:
	A unit of account, representing a right to emit one tonne of carbon dioxide equivalent, either (i) issued by a Member State in return for a similar unit from an emissions trading scheme in a non-Member State or (ii) an allowance from an emissions trading scheme in a non-Member State recognised by the EU Commission in either case resulting from a mutual recognition agreement entered into pursuant to Article 25 of the Directive, that may be used for determining compliance with emissions limitation commitments pursuant to the Scheme.

	Buyer's Replacement Cost:
	In respect of a failure to deliver a number of Allowances (the "BRC Shortfall"), an amount equal to:

(a)
(i)
the price (per Allowance) the Buyer, acting in a commercially reasonable manner, does or would, in the determination of the Calculation Agent, pay in an arm's length transaction concluded on the Final Delivery Date for an equivalent number of Allowances to be delivered on the Final Delivery Date or, if later, the Delivery Business Day on which Allowances would be delivered in accordance with prevailing market practice under a spot transaction concluded on the Final Delivery Date; less

(ii)
the Allowance Purchase Price as set out in paragraph 1 (General Terms) of this Confirmation; multiplied by

(iii)
the BRC Shortfall; plus

(b)
If "Excess Emissions Penalty" is specified to be applicable, any Excess Emissions Penalty the Buyer is liable to pay as a direct result of the failure of the Seller to deliver the Allowances to be Delivered.

	Delivery:
	Any obligation of the Seller to deliver Allowances pursuant to the Transaction shall be discharged by the completed transfer of those Allowances from a Trading Account of the Seller to a Trading Account of the Buyer under and in accordance with the Scheme.

	Delivery Business Day:
	Any day on which both the Registry in which the Buyer's Trading Account is held and, if different, the Registry in which the Seller's Trading Account is held are (or, but for the occurrence of a Settlement Disruption Event, would have been) open for the acceptance and execution of transfers of Allowances.

	Directive:
	Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme for greenhouse gas emission allowance trading within the Community and amending Council Directive 96/61/EC, as amended from time to time.

	EU Allowance:
	An "allowance" as defined in the Directive that has been issued by a competent authority pursuant to Article 11(4) of the Directive.

	EU Credit:
	A Certified Emissions Reduction or an Emissions Reduction Unit as defined in the Directive that may be used for determining compliance with emissions limitation commitments pursuant to and in accordance with the Scheme.

	Excess Emissions Penalty
	A payment required to be made pursuant to and in accordance with Article 16(3) or Article 16(4) of the Directive.

	Member States
	The Member States of the European Union from time to time.

	Reconciliation Deadline:
	30th April in each year from and including 30th April, 2006 or such later date in each year as may be determined in accordance with the Scheme for the surrender of Allowances pursuant to the Scheme.

	Registry:
	Shall have the same meaning as in the Registry Regulation.

	Registry Regulation:
	The EU Commission Regulation adopted, or to be adopted, in order to establish a standardised and secured system of registries pursuant to Article 19(3) of Directive 2003/87/EC and Article 6(1) of Decision 280/2004/EC, as amended from time to time.

	Relevant Authority:
	Shall mean the competent authority, the registry administrator and/or the Central Administrator as those terms are defined in the Registry Regulation or any other authority having power pursuant to the Directive and/or the Registry Regulation to block, suspend, refuse, reject, cancel or otherwise affect the transfer (whether in whole or in part) of Allowances.

	Scheme:
	The scheme for transferring Allowances established pursuant to the Directive and the Registry Regulation, and as implemented by the national laws of Member States.

	Seller's Replacement Cost:
	In respect of a failure to deliver a number of Allowances (the "SRC Shortfall"), an amount equal to:

(a)
the Allowance Purchase Price as set out in paragraph 1 (General Terms) of this Confirmation; less

(b)
the price (per Allowance) the Seller, acting in a commercially reasonable manner, does or would, in the determination of the Calculation Agent, receive in an arm's length transaction concluded on the Final Compliance Date for an equivalent number of Allowances to be delivered on the Final Compliance Date or, if later, the Delivery Business Day on which Allowances would be delivered in accordance with prevailing market practice under a spot transaction concluded on the Final Compliance Date; multiplied by

(c)
the SRC Shortfall.

	Settlement Disruption Event:
	An event or circumstance beyond the control of the parties that prevents transfer of the Allowances from the Seller's Trading Account to the Buyer's Trading Account under and in accordance with the Scheme which the parties could not after using all reasonable efforts (which will not require the parties to incur a loss, other than immaterial, incidental expenses) overcome.  For the avoidance of doubt, where such transfer is prevented by a failure of the central systems or processes established under the Scheme, such failure will not constitute a Settlement Disruption Event to the extent that contingency arrangements are operating under the Scheme by which the Seller can reasonably be expected to effect the transfer.

	Specified Compliance Period:
	In respect of an Allowance, the three-year period referred to in Article 11(1) of the Directive or, as the case may be, the relevant subsequent five-year period referred to in Article 11(2) of the Directive for which that Allowance is issued, as specified in this Confirmation.

	Trading Account:
	In respect of a party, the accounts specified as such in this Confirmation.  A Trading Account shall be a digital record in any relevant Member State Registry that is able to be used to record the holding and transfer of Allowances pursuant to and in accordance with the Registry Regulation.


	Closing for Letter


Please confirm that the foregoing correctly sets forth the terms of our agreement by executing the copy of this Confirmation enclosed for that purpose and returning it to us or by sending to us a letter, facsimile, e-mail or telex substantially similar to this letter, which letter, facsimile, e-mail or telex sets forth the material terms of the EU Emissions Allowance Transaction to which this Confirmation relates and indicates your agreement to those terms.

	
	Yours sincerely,

	
	[PARTY A]

	
	By: ___________________________________

Name:

Title:

	Confirmed as of the

date first above written:
	

	[PARTY B]
	

	By: ___________________________________

Name:

Title:
	


Closing for Telex


Please confirm that the foregoing correctly sets forth the terms of our agreement by sending to us a letter, facsimile, e-mail or telex substantially similar to this telex, which letter, facsimile, e-mail or telex sets forth the material terms of the EU Emissions Allowance Transaction to which this Confirmation relates and indicates agreement to those terms, or by sending to us a return telex substantially to the following effect:

"Re:

We acknowledge receipt of your telex dated [                  ]  with respect to the above‑referenced EU Emissions Allowance Transaction between [Party A] and [Party B] with a Trade Date of [              ] (reference number [              
]) and confirm that such telex correctly sets forth the terms of our agreement relating to the Transaction described therein.  Very truly yours, [Party B], by [specify name and title of authorised officer]."

	
	Yours sincerely,

	
	[PARTY A]

	
	By: ___________________________________

Name:

Title:


SCHEDULE

Trading and Cash Accounts

Part A

Account Details of Buyer

	Trading Account:
[

]

	Cash Account:

[

]


Part B

Account Details of Seller

	Trading Account:
[

]

	Cash Account:

[

]


� 	Include if applicable.


� 	Delete as applicable.


� 	If the parties have not yet executed, but intend to execute, a 1992 ISDA Master Agreement (Multicurrency-Cross Border) or an ISDA 2002 Master Agreement, include, instead of this paragraph, the following:  "This Confirmation evidences a complete and binding agreement between you and us as to the terms of the EU Emissions Allowance Transaction to which this Confirmation relates.  In addition, you and we agree to use all reasonable efforts promptly to negotiate, execute and deliver an agreement in the form of the [1992 ISDA Master Agreement (Multicurrency-Cross Border) /ISDA 2002 Master Agreement] (the "ISDA Form"), with such modifications as you and we will in good faith agree.  Upon the execution by you and us of such an agreement, this Confirmation will supplement, form a part of and be subject to that agreement.  All provisions contained in or incorporated by reference in that agreement upon its execution will govern this Confirmation except as expressly modified below.  Until we execute and deliver that agreement, this Confirmation, together with all other documents referring to the ISDA Form (each a "Confirmation") confirming transactions (each a "Transaction") entered into between us (notwithstanding anything to the contrary in a Confirmation), shall supplement, form a part of, and be subject to, an agreement in the form of the ISDA Form as if we had executed an agreement in such form (but without any Schedule except for the election of [English law] [the laws of the State of New York] as the governing law [and [specify currency] as the Termination Currency] [include if referencing 1992 form of agreement]) on the Trade Date of the first such Transaction between us.  In the event of any inconsistency between the provisions of that agreement and this Confirmation, this Confirmation will prevail for purposes of this EU Emissions Allowance Transaction.  References in this Confirmation to the "Agreement" shall be deemed to be references to the agreement in the ISDA Form which this Confirmation supplements and forms a part of and to which this Confirmation is subject."


� 	Delete as applicable.


� 	Parties may provide for settlement in any other currency by specifying here.


� 	Include bracketed language if the Payment Date is specified to be the Delivery Date and the parties wish the Delivery Date to adjust for payment business days.


� 	Include bracketed language if the Payment Date is specified to be the Delivery Date and the parties wish the Delivery Date to adjust for payment business days.


� 	Unless otherwise specified, "Excess Emissions Penalties" will not apply.


� 	If  the form of Master Agreement which the Confirmation supplements is a 1992 ISDA Master Agreement (Multicurrency-Cross Border) the parties should specify "Additional Termination Event" or, if the form of Master Agreement which the Confirmation supplements is an ISDA 2002 Master Agreement the parties should specify "Illegality".


� 	Include if the form of Master Agreement which the Confirmation supplements is an ISDA 2002 Master Agreement.


� 	Include if applicable.
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