Hellas Telecommunications (Luxembourg) II (“Hellas II”) Question: Has a Succession Event occurred with respect to the Reference Entity? 

Background: - As market participants, we are following developments in Hellas CDS closely. - We understand the EMEA DC met on Tuesday 1 December to decide on an Initial List of Deliverable Obligations for Hellas II. - We understand that the two key issues that were relevant in the DC’s discussion on the Qualifying Guarantee point are: a. Section 11/12: the guarantee release mechanism in section 11.04 / 12.04 (Releases) of the Senior Note Indentures b. Section 5: the substitution mechanism in section 5.02 (Successor Person Substituted) of the Senior Note Indentures. - For the reasons set out below, we would suggest that the guarantee provided by Hellas II for the Senior Notes (ISIN XS0231411751 or ISIN XS0231415588) is a Qualifying Guarantee. –

 We would request the DC to determine: a) should a Successor be determined?, and b) has a Succession Event occurred with respect to Hellas II? Section 11/12: - We believe the DC received legal advice that could have been along the lines of: “the Indenture allows guarantee releases, whereas the Intercreditor Agreement is silent on the Hellas II guarantee release and does not explicitly prohibit it”. - This may have resulted in the DC opining that the Hellas II guarantee for the Senior Notes can in theory be discharged / released, and hence is not a Qualifying Guarantee. - We have received advice that views this issue differently.

 We summarise that advice below: 

1. The Indentures permit the release of a guarantee provided that the release is “in accordance with” the Intercreditor Agreement (and any other Intercreditor Agreement). This language clearly contemplates that parties can -- later -- impose restrictions on the release of guarantees even if such releases are permitted by the relevant Indenture. 

2. The Intercreditor Agreement explicitly states what guarantees may be released when an obligor sells its assets. (It authorises the release of only the guarantees of companies that are being sold.)

 3. If the Intercreditor Agreement were completely silent on guarantee releases -- e.g., left them up to the Indentures entirely -- then one might be able to argue that the guarantee of a company selling its assets could be released. However, because the Intercreditor Agreement deals with this exact case -- and does not authorise the release of the selling company's guarantee -- any release of a guarantee beyond what is described in the Intercreditor Agreement would not be “in accordance with” the Intercreditor Agreement because it would, effectively rewrite the guarantee release provisions described in the Intercreditor Agreement. 

4. Thus, although the Hellas II guarantee can be released according to some of the wording of the Indentures, that release would not comply with the explicit and specific release mechanics provided in the Intercreditor Agreement. Thus, it would not be “in accordance with” the Intercreditor Agreement and thus also not permitted by the Indentures. Section 5: - Section 5 deals with Successor persons. We understand the intent of this section is to deal with replacing (rather than releasing) guarantors. - Over the years, investors have recognised that guarantors can take new forms, through mergers or transfer of substantially all their assets. - The commercial intention of Section 5 is to replace a predecessor guarantor with a “true (replacement) successor”, and provide bondholders with the confidence that the guarantee will remain in place, from an equally creditworthy entity. - This is achieved here by ensuring “a sale of all assets of” the predecessor guarantor to the successor before the predecessor guarantor can be relieved from its guarantee. - We note that Section 5 is widely used in bond indentures both in the US and in Europe. - There may have been focus on a literal reading of the Qualifying Guarantee language (Section 2.23 of ISDA definitions): “…pursuant to the terms of which the payment obligations of the Reference Entity can be discharged, reduced, assigned or otherwise altered…”. - We believe that for the CDS market (& ISDA definitions) to reflect this commercial intention correctly, the explicit issuance of a guarantee – from a guarantor of equivalent creditworthiness – needs to be interpreted properly. - We would highlight two arguments to support our case: a. the Commercial argument presented above, where a “true (replacement) successor” -- that is at least as creditworthy -- is replacing the predecessor guarantor, b. Precedent transactions, where bonds (with language similar to Section 5 here) have been deemed Deliverable Obligations on the ISDA website. For instance, 1. CIT Group – ISIN USC25035AA13 or US125568AE52, please refer to “Article 4: Successor Corporation” of the Indenture. 2. General Motors Corporation – ISIN XS0171922643 or XS0171908063, please refer to “Section 11. Consolidation, Merger or Sale of Assets” in the Offering Circular. 3. Bowater Incorporated – ISIN US102175AB26, please refer to Section 1304 & article VIII of the Indenture (all exhibits have been emailed separately to dcsecretary@isda.org)
