
Summary Termsheet:
Implementation of Auction Settlement Following a Restructuring Credit Event
Following the publication of the 2009 ISDA Credit Derivatives Determinations Committees and Auction Settlement Supplement to the 2003 ISDA Credit Derivatives Definitions (published on March 12, 2009) (the March 2009 Supplement), a working group of market participants has been developing a series of amendments to the 2003 ISDA Credit Derivatives Definitions (the Definitions), as supplemented by the March 2009 Supplement (the Supplemented Definitions), to permit Auction Settlement to apply following a Restructuring, while simultaneously replicating, to the extent practicable, the maturity limitation requirements for Deliverable Obligations contained in Sections 2.32 and 2.33 of the Definitions.  This termsheet outlines the proposed amendments, which will be set out in a new supplement to the Supplemented Definitions (the Restructuring Supplement).  The Restructuring Supplement will be incorporated into the Confirmations of new CDS contracts and into existing CDS contracts via a new ISDA Protocol.
Please note that this summary termsheet is an abbreviated version of a substantially more detailed termsheet available on the ISDA website at www.isda.org.  The terms, as summarized herein, are not only expanded upon, but are, in certain important respects, qualified, in the more detailed version available on the ISDA website.

Settlement of CDS Contracts Following a Restructuring

The following terms will apply to CDS contracts for which Mod Mod R or Mod R is applicable.

1.
Maturity Buckets

· Following a Restructuring, CDS contracts are automatically assigned to Maturity Buckets by reference to Scheduled Termination Date (subject to the Rounding Down Convention and the triggering of the CDS contract by Seller, as described below).
· Each Maturity Bucket will run from the Restructuring Date to a Maturity Bucket End Date.

· The Maturity Bucket End Dates are the IMM Roll Dates occurring on or immediately following the dates that are 2.5 years, 5 years, 7.5 years, 10 years, 12.5 years, 15 years, 20 years and 30 years after the Restructuring Date.
· The first Maturity Bucket will be referred to herein as the ModMod 5-year Maturity Bucket (where Mod Mod R applies) or the 2.5-year Maturity Bucket (where Mod R applies), the second such Maturity Bucket will be referred to herein as the 5-year Maturity Bucket (with no distinction between Mod Mod R and Mod R), the third such Maturity Bucket will be referred to herein as the 7.5-year Maturity Bucket (with no distinction between Mod Mod R and Mod R), etc.

· Pre-2.5-year Maturity Bucket for Mod R CDS contracts: in order to settle Mod R CDS contracts that have a Scheduled Termination Date prior to the latest final maturity date of any Restructured Bond or Loan, where such latest final maturity date occurs prior to 2.5 years after the relevant Restructuring Date, there will be an additional Maturity Bucket for which the Maturity Bucket End Date will match the latest final maturity date of any such Restructured Bond or Loan.

· The relevant DC will determine, with respect to each Maturity Bucket, whether to hold an Auction to settle CDS contracts assigned to such Maturity Bucket.

· For the avoidance of doubt, in all circumstances, a Notifying Party must trigger a CDS contract by delivering a valid Credit Event Notice and, if applicable, a Notice of Publicly Available Information in order for an Event Determination Date to occur with respect to such CDS contract, provided that if the relevant DC determines that a Restructuring has occurred, it will not be necessary to deliver a Notice of Publicly Available Information.
· The Deliverable Obligations for CDS contracts assigned to a Maturity Bucket are those Deliverable Obligations with a final maturity date on or prior to the Maturity Bucket End Date of such Maturity Bucket, with one exception: with respect to the ModMod 5-year Maturity Bucket, Restructured Bonds or Loans with a final maturity date up to 5 years after the Restructuring Date will be deliverable to settle CDS contracts assigned to the ModMod 5-year Maturity Bucket.
· For the avoidance of doubt (and subject to the exception described above with respect to the ModMod 5-year Maturity Bucket), Deliverable Obligations with a final maturity date on or prior to a relevant Maturity Bucket End Date will be deliverable for purposes of settling CDS contracts assigned to (a) such Maturity Bucket and (b) Maturity Buckets with later Maturity Bucket End Dates.

· For the further avoidance of doubt, these terms apply whether or not (a) the relevant Restructuring is determined by a Resolution of the relevant DC or (b), if the relevant DC determines that a Restructuring has occurred, Auctions are held.

2.
Rounding Down Convention
· A Credit Derivative Transaction will be assigned to the Maturity Bucket with a Maturity Bucket End Date that is on or immediately following the Scheduled Termination Date of such Credit Derivative Transaction, unless there are no Deliverable Obligations with a final maturity date occurring on or prior to such Scheduled Termination Date and following the Maturity Bucket End Date of the Maturity Bucket with the next earliest Maturity Bucket End Date (the First Next Earliest Maturity Bucket), in which case such Credit Derivative Transaction will be assigned to the First Next Earliest Maturity Bucket; unless there are no Deliverable Obligations with a final maturity date occurring on or prior to the Maturity Bucket End Date of the First Next Earliest Maturity Bucket and following the Maturity Bucket End Date of the Maturity Bucket with the next earliest Maturity Bucket End Date (the Second Next Earliest Maturity Bucket), in which case such Credit Derivative Transaction will be assigned to the Second Next Earliest Maturity Bucket, etc. (such convention for downward assignment, the Rounding Down Convention).
· Example 1: If (a) the Scheduled Termination Date would occur 6 years after the Restructuring Date and (b) there is no Deliverable Obligation with a final maturity date occurring after 5 years following the Restructuring Date and prior to 6 years following the Restructuring Date, then the CDS contract will be assigned to the 5-year Maturity Bucket, even though based solely on its Scheduled Termination Date, it would otherwise be assigned to the 7.5-year Maturity Bucket.
· Example 2:  If (A) the Scheduled Termination Date of a Credit Derivative Transaction would occur 6 years after the relevant Restructuring Date and (B) no Deliverable Obligation with a final maturity date occurring after 2.5 years following such Restructuring Date but on or prior to 6 years following such Restructuring Date exists, then such Credit Derivative Transaction will be assigned to the ModMod 5-year Maturity Bucket (where Mod Mod R applies) or the 2.5-year Maturity Bucket (where Mod R applies), in accordance with the Rounding Down Convention, even though based solely on such Scheduled Termination Date, such Credit Derivative Transaction would otherwise be assigned to the 7.5-year Maturity Bucket.
3.
If Seller Triggers

· If Seller triggers, the CDS contract will be assigned to the 30-year Maturity Bucket, regardless of the Scheduled Termination Date.
· The additional conditions of Fully Transferrable Obligation and Conditionally Transferrable Obligation will not apply to Deliverable Obligations for an Auction held for the 30-year Maturity Bucket.
4.
The Movement Option
· If the CDS contract is assigned to a Maturity Bucket that the relevant DC determines will not have an Auction, either (a) Buyer can move the CDS contract down to the Maturity Bucket with the next earliest Maturity Bucket End Date that is having an Auction or (b) Seller can move the CDS contract to the 30-year Maturity Bucket if that Maturity Bucket is having an Auction.

· The party, if any, that is first in time to exercise the Movement Option determines whether, and in which direction, the CDS contract will move. 
· If neither party exercises the Movement Option, the CDS contract will not move and will be settled in accordance with the Fallback Settlement Method.
5.
Procedures and Timing for Auctions

The relevant DC will follow the procedures and timing set out below:

· The relevant DC determines that a Restructuring has occurred.
· The relevant DC allocates Deliverable Obligations to Maturity Buckets, compiling an Initial List, a Supplemental List and a Final List for each Maturity Bucket.  This process is expected to take approximately 2 weeks.

· When ISDA publishes the Final Lists of Deliverable Obligations, it will also publish the range of Scheduled Terminations Dates applicable to each Maturity Bucket.
· Exercise Deadline: after publication of the Final Lists of Deliverable Obligations, parties will have 5 Business Days to trigger their CDS contracts.
· 500/5 Criteria: if, with respect to each Maturity Bucket, 500 CDS contracts are triggered and 5 or more dealers are parties to such CDS contracts, an Auction will be compulsory for such Maturity Bucket.  In addition, the relevant DC can determine that an Auction will be held for a Maturity Bucket that does not satisfy the 500/5 Criteria.
· With respect to each Maturity Bucket, ISDA will announce whether such Maturity Bucket will have an Auction on the earlier of (a) the Business Day on which the relevant DC learns from DTCC that the 500/5 Criteria have been satisfied and (b) the Business Day following the Exercise Deadline.
· Movement Option Deadline: parties to CDS contracts assigned to a Maturity Bucket for which no Auction is held will have 3 Business Days after the Exercise Deadline to exercise the Movement Option.
· The Auction Date will be set to occur no earlier than 2 Business Days following the Movement Option Deadline.

6.
Fallback Settlement Method

· If the Fallback Settlement Method applies to a CDS contract, the only Deliverable Obligations that can be delivered are those Deliverable Obligations with a final maturity date on or prior to the Maturity Bucket End Date of the Maturity Bucket to which such CDS contract is assigned, subject to the exception described above with respect to the ModMod 5-year Maturity Bucket.
· If the relevant DC has determined that one or more Auctions may be held, each Final List of Deliverable Obligations that is compiled will apply to the relevant Maturity Bucket, including a Maturity Bucket for which no Auction is held and for which the Fallback Settlement Method applies.
· In all other relevant circumstances, Deliverable Obligations will be identified by reference to these terms.
7.
iTraxx, CDX EM and CDX EM Diversified Transactions

· Untranched iTraxx, untranched CDX EM and untranched CDX EM diversified transactions: following a Restructuring, the relevant Reference Entity will be removed from the relevant index and the portion of the untranched index transaction relating to such Reference Entity will be split off into a single-name CDS contract, the material terms of which will be the same as those applicable to such untranched index transaction before such Reference Entity was removed from the relevant index. 
· Tranched iTraxx, tranched CDX EM and tranched CDX EM diversified transactions: following a Restructuring, the relevant Reference Entity will remain in the reference portfolio of the tranched index transaction.  To the extent the portion of the tranched index transaction relating to such Reference Entity is not triggered in full, the CDS contract will cease to be an index transaction and will instead become a bespoke portfolio transaction.  If the portion of the tranched index transaction relating to such Reference Entity is triggered in full, the CDS contract will remain an index transaction, fungible with other index transactions referencing the same index and of the same maturity.
· The working group that developed this termsheet is working further to develop an appropriate mechanism for treating tranched index transactions in a manner consistent with the treatment of untranched index transactions in order to avoid the need to convert untriggered tranched index transactions into bespoke portfolio transactions.  This mechanism will not be incorporated into the Restructuring Supplement.
8.
Old R

· With respect to a CDS contract for which Old R is applicable, Auction Settlement will apply following a Restructuring to the same extent that, and in a manner consistent with the way in which, Auction Settlement applies following a Bankruptcy or Failure to Pay. 

· Therefore, none of these terms relating to Maturity Buckets will apply to an Old R CDS contract, except that, in all circumstances, a Notifying Party to an Old R CDS contract will have to trigger such CDS contract by delivering a valid Credit Event Notice and, if applicable, a Notice of Publicly Available information in order for an Event Determination Date to occur with respect to such CDS contract.
· In addition, the partial exercise provisions of Section 3.9 of the Definitions will be disapplied with respect to Old R CDS contracts.
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