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1. INTRODUCTION

The views setoutin thisresponse to the Public Consultation on the Review of the EU Benchmark
Regulation (https://ec.europa.eu/info/files/2019-benchmark-review-consultation-document_en)
have been provided at the European Commission’s request and on an aggregated and anonymized
basis. They are based on responses provided by members of the ISDA Americas and Europe
Benchmark Working Group; ISDA APAC Benchmark Working Group; ISDA Article 28(2) EU Benchmark
Regulation Group; ISDA EU Benchmarks Regulation Advocacy Group; ISDA Interest Rates Legal
Group; ISDA Interest Rates Steering Committee; ISDA JPY Benchmark Working Group; ISDA Rates
Market Infrastructure Working Group. Notall members responded and notall members of ISDA are
members of these working groups. Notall members who provided feedback responded to all of the
questions. The views may not, therefore, reflect the full range of views held by ISDA’s membership
or of the workinggroupintheirentirety.

ISDA encouraged membersto submittheirown responses to this consultation and understands that
manyintendtodo so.

ISDA’s membershipis diverse: respondentsincluded firms who use benchmarks but do not
administer or contribute to them; firms who administer benchmarks but do not contribute to or use
them; and firms who administer, use and contributeto benchmarks. Inrelationto Questions 1-5,
responses were received in writing and orally from 7representatives from the global dealer,
European banking and global benchmark administration communities. Inrelationto Questions 6-24,
responses were received in writing and orally from 16 representatives from the global dealer,
European banking, global asset management, global benchmark administration, globalinformation
vending, European stock exchange and international financial institution communities.

The main proposals described inthe responses were supported by ISDA’s responding members.
Divergentand minority views have been reflected atthe relevant points but do notrepresent the
views of the majority of respondents based on the feedback provided. Where percentages are used,
they are based on 100% beingall respondents who responded to that particular question.
Anonymized statistics showingthe levels of support for each proposal can be supplied tothe
European Commission uponrequest.
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2. CRITICAL BENCHMARKS
IBOR reform

Please note that by way of publicconsultations, ISDA has previously solicited views of its members
and other market participants on a range of topics related to fallbacks in derivatives that would be
triggered by the permanent cessation of certain benchmarks or other pre-cessation eventsin
relation to those benchmarks. It has published anonymized summaries of the responsesitreceived
as part of those publicconsultations. Some of the views reflected in those summaries might touch,
directly orindirectly, onthe topics raised by this question. Accordingly, ISDA referstothose
summaries and will notrepeatthose summaries here. Furtherinformation on those consultations
can be found here: https://www.isda.org/category/legal /loenchmarks/.

Question1: To whatextentdo you think it could be usefulfor a competent authority to have broader
powers to require the administratorto change the methodology of a critical benchmark?
Very useful— notuseful at all (5 categories). Please explain.

e 5 (veryuseful)

e We alsoreferyou to our response to Question 7to the extentthatalso deals with powers to
change methodology.

e Thepowerto compelachange in methodology of acritical benchmark could be animportant
safeguard against a critical benchmark suddenly ceasing to exist or becoming prohibited from
use (both of which have the potential to cause systemic risk and severe disruption for
individual market participants).

e It may be that an administrator would not voluntarily change abenchmark’s methodologyif
it were concerned thatdoingso could openitto potential liability.

e |t wouldbeimportantto make clear:

0 whetherthe powerwouldbeusedonly wheredoing so would maintainorrestore the
representativeness of the benchmark or

0 whetherit could also be used in circumstances where the change in methodology
could make the benchmark non-representative or fail to restore its
representativeness.

e It would be important to mitigate to the greatest extent possible potential impacts to
valuations of positions (includingwhere the benchmarkin questionis usedin transactions or
for discounting orvaluation purposes).

e |t would be important to consider the impact under the laws of any relevant jurisdiction
(including third country jurisdictions, the laws of which often govern international contracts)
of the change in methodology of the benchmark.

e Itwouldbeimportantto considerthe effectin relationto any applicable consumer protection
lawsinany relevantjurisdiction.


https://www.isda.org/category/legal/benchmarks/

One responding memberwas only in favour of this power beingavailable in relation to submission-
based critical benchmarks.

Two responding members supported enhancing the powerto compel achange froma contribution-
based methodology to anon-contribution-based methodology.

Two responding members felt the powershould only be usedin orderto maintain the economic
objective of the critical benchmark.

One responding memberfeltthe powershould only be provided to ESMA in order to ensure
consistency of approach across jurisdictions and thatits use should be subject to prior consultation.

One responding member referenced aletter ISDA recently sentto the Official Sector Steering Group
of the Financial Stability Board (https://www.isda.org/a/IwcTE/December-2019-Letter-to-the-FSB-
OSSG-FINAL.pdf) in relation to the inclusion of a pre-cessation trigger for derivatives which
incorporate the 2006 ISDA Definitions based upon LIBOR being assessed as non-representative. In
that letter, ISDA requested clarification that the “reasonable time period” under Article 11(4) during
which ICE Benchmark Administration would be able to change data sources, change contributors or
change methodologyin orderto ensure thatthe inputdatarepresents the market oreconomic reality
that the benchmark is intended to measure, or else to cease providing that benchmark, would be
minimal (i.e. a number of months not years). The responding member stated that it would be
important for similar considerations to be takeninto account when setting and exercising powers to
compel a change in methodology (or exercise other powers) in relation to a benchmark which is no
longerrepresentative.

One responding member thought that ESMA should publish a public statement regarding the intent
behind the imposed change in methodology to avoid undermining confidence in the benchmark
duringthe transitionto the new methodology.

Question 2: Do you consider that such corrective powers should apply to critical benchmarks at all
stages in their existence or should these powers be confined to (1) situations when a contributor
notifies its intention to cease contributions or (2) situations in which mandatory administration and/or
contributions of a critical benchmark are triggered? Yes / no? Please explain.

e No
e Respondingmemberswere dividedintheirviews onthisanswer:
0 43% thought it would provide more flexibility if the power were available in
circumstances other than when mandatory contributions or mandatory

administration had been triggered.

0 29% thought the powershould be limited toscenarios (1) and (2)

e Eitherway, giventhe potentially very significant disruption that could result fromimposinga
change in methodology, its use should be restricted to circumstances in which the regulatory
authorities consider that not changing its methodology would be likely to result in the
benchmark’s cessation or prohibition and give rise to consequent systemicrisks.
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Question 3: Are there any other changes to Article 23(6)(d) BMR relative to the change of methodology
for critical benchmarks that might be desirable to improve the robustness, reliability or
representativeness of the benchmark? Yes /no? Please explain.

e Yes.

e ltispossible thatchangingabenchmark’s methodology could create aconsequential need to
make amendments in legacy transactions. It should be clear that any changes in legacy
transactions to accommodate the BMR would not trigger new regulatory requirements for
such legacy transactions (including e.g. in respect of clearing or margining obligations for
unclearedtrades).

Question 4: To what extent do you think that benchmark cessation plans should be approved by
national competent reqgulators? Agree completely —notagree at all (5 categories) + explain

o Viewsfromrespondingmembers were mixed.

0 3 members were in favour of an administrator’s benchmark cessation plans being
approved by the national competentauthority (though one memberdescribed their
preference as notreflectingastrongview).

0 2 memberswere strongly againstthe proposal.
O Onememberdidnothave a strong view either way.

O Those against and the one member with no strong view either way noted that the
application process already requires submission of the administrator’s plans and has
the powertorequestthemonan on-goingbasis. They consideredthese arrangements
to have proved sufficient to date.

Question 5: Do you consider that supervised entities should draw up contingency plans to cover
instances where a critical benchmark ceases to be representative of its underlying market?

e Yes.

e Asexplainedfurtherbelow, ISDA does not objecttothe proposal toinclude the requirement
for contingency plans to cover instances where a critical benchmark ceases to be
representative of its underlying market providedthat this is notinterpretedas mandating use
of a contractual fallback since other plans may be more appropriate in some circumstances.

e On May 16™, 2019, ISDA launched a public consultation on the preferred approach for
addressing pre-cessation issuesin derivative contracts that reference LIBOR and certain other
IBOR benchmarks if a regulator determines that a covered IBOR is no longer representative.
Specifically, among other things, the consultation sought feedback regarding (a) the potential
inclusion of a pre-cessationtrigger basedon such astatementin fallbacks implemented in the
2006 ISDA Definitions and/or the related protocol that ISDA intends to publish in relation to
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permanent cessation. The consultation, which closed on July 12th, 2019, is published here:
https://www.isda.org/a/md6ME/FINAL-Pre-cessation-issues-Consultation.pdf  and the
anonymized summary of results is published here:
https://www.isda.org/a/kkaTE/2019.10.21-Anonymized-Pre-Cessation-Consultation-

Report.pdf

Feedback to that consultation did not resultin sufficient consensusto enable ISDA to proceed
with proposals to incorporate such a trigger into fallbacks that will be implemented in the
2006 ISDA Definitions. Respondents expressedawide variety of viewsregarding whether and
how to implement a pre-cessation trigger related to non-representativeness for derivatives.
While 64% of respondents replied that generally they would not be content to continue
referencing an unrepresentative covered IBOR in existing contracts following a non-
representativeness statement, a notable portion (45.6%) of this majority explained that
despite this position, they might nonetheless continue to reference an unrepresentative
covered IBORin certain circumstances. This wasin addition tothe 22.5% who stated that they
would continue to reference an unrepresentative covered IBORin legacy derivative contracts
following astatementbyaregulatorthatsuchanIBOR isno longerrepresentative. This ledto
divergent views among respondents on whether and how such triggers should be
incorporated. Overa quarter(28.1%) of respondents said that they did not want this trigger
incorporated into the 2006 ISDA Definitionsatall; 22.5% supported itsinclusion in newtrades
but wanted optionality and flexibility as to whether the trigger was incorporatedinto existing
trades; 26.97% supported its inclusion in new trades and wanted no optionality or flexibility
as towhetherthe triggerwasincorporatedinto existing trades; and 14.6% its inclusion in new
trades and expressed no view on whether there should be optionality and flexibility as to
whether the trigger was incorporated into existing trades. Reasons provided by those who
were opposed to including the trigger in the 2006 ISDA Definitions or who were in favour of
flexibility and optionality with respecttoitsinclusioninlegacy tradesincluded:

0 Concerns around basis risk and accounting mismatches that would be created
between cash products which did not contain a trigger and fallbacks on the same

termsand timelines as derivatives intended to hedge those cash products.

0 Concerns that having such a trigger in less than the global universe of trades would
lead to mismatches and arbitrage risk.

O Actions upon a non-representativeness determination being made would be
contingentupontheirclient’s needsin respect of atransaction.

0 A preferenceforpro-activetransition away from IBORs ahead of their cessation to be
leftto market participants’ decision on timing and methodology.

0 A preference for permanent cessation of the IBOR instead of adetermination of non-
representativeness.

0 The cost/benefittrade-offfor contracts which have a short remaining maturity.
0 Concernsaboutvalue transferoccurring.

0 Concernsaboutthe liquidity of new RFRs
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0 The risk of disputes in circumstances where parties could calculate value transfer if
the covered IBOR continuesto be published.

0 Whereas a non-representativeness determination may have implications for EU
supervised entities, entities from other jurisdictions may have to maintain the
reference to the benchmark (e.g., because they are required to do so pursuant to
covenants in certain financial agreements). There may also be differences in timing
and processindifferentjurisdictions following such a determination.

On 15 November 2019, the Financial Stability Board wrote the letter at the following link
(https://www.fsb.org/wp-content/uploads/P191119.pdf) to ISDA asking it to include such a
triggerand fallbackinthe amendmentto the 2006 ISDA Definitions and related protocol that
ISDA is creating with respect to permanent cessation events and due to publish in the first
guarter of 2020.

In response, ISDA wrote the letter at the following link
(https://www.isda.org/a/IwcTE/December-2019-Letter-to-the-FSB-OSSG-FINAL.pdf) to the
Financial Stability Board, requesting further information and undertaking to work with the
Financial Stability Board and market participants to increase market understanding of the
implication of a non-representative LIBOR and attempt to build consensus on how to
implement pre-cessation fallbacks.

Given the above, ISDA does not object to the proposal to include the requirement for
contingency plansto cover instances where acritical benchmark ceases to be representative
of itsunderlying market butitisimportantthat thisis notinterpreted as requiring contractual
fallbacksto be putinplace.

Although use of contractual fallbacks may well be the appropriate action for market
participants to take in certain instances, feedback to ISDA’s consultation recognised that
requiring derivatives to fallback upon such a trigger may cause very significant basis risk.
Although cash product documentation templatesare in certain cases being updated to indude
an equivalent trigger, these are often heavily negotiated and not necessarily universally
adopted. The majority of cash products in existence today are unlikely to include an
equivalenttriggerandare, in many cases, very difficulttoamend.

The interpretation of Article 28(2) as not necessarily requiring contractual fallbacks has
already led to alternativeappropriateapproaches being adopted with respect to the material
change of a benchmark. The ISDA Benchmarks Supplement, for example, does not include a
fallbackif a benchmark changes but instead acknowledges that the transaction will continue
inaccordance withitsterms by reference to the benchmark as changed. Thisisin recognition
that benchmarks have now been designed to evolve over time as market conditions change
and that it may not be appropriate to fallback to an alternative benchmark just because a
change in methodology has improved the representativeness or robustness of the existing
benchmark.

This is a very complex area which has caused divergent views among market participants.
While planning for non-representativeness is prudent, the appropriate steps to be taken
should be left to market participants to formulate based on the facts and circumstances
applyingtotheirtrades.
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One memberthoughtthattriggeringafallbackin asituation in which the administrator has the ability
to make the benchmark representative again was not helpful.

Anothermemberopposedincluding non-representativenessin Article 28(2) on the basis that it could
lead to a fragmented outcome as different users made the determination in different ways or at
different times with inconsistent consequences. They did not believe that an additional regulatory
requirementto have contingency plans would be beneficial.

Colleges

Question 6: To what extent do you consider the system of supervision by colleges as currently existing
appropriate for the supervision of critical benchmarks? Very appropriate — not appropriate at all (5
categories). If not, what changes would you suggest?

e 4 (quite appropriate).

e Given ESMA will become the sole supervisor of administrators of critical benchmarks after 1
January 2022 it isunclearhow colleges will function going forward and furtherinformation is
required onthe proposed system before market participants are able to provide considered
feedback on this question.

e Two membersemphasisedintheirfeedback the importance of colleges, particularly where a
critical benchmarkis based on data received from contributors established in multiple
member states.

e One of those membersfeltthat colleges ensure harmonizationin the application of the rules
throughout the Union, serve asforums for national competent authorities to share their
views and advocate positionsin respect of supervision activity so thatidiosyncratic concerns
of the jurisdiction are taken into consideration.

e Two membersstatedthata college should notbe automatically required foracritical
benchmark. One of them asserted thata college is not necessary, in cases where the critical
benchmark does notrely on contributors or the contributorsitdoesrelyonare all
established in asingle member state. One memberopposed the suggestion thatthe college
should not be automatically required for critical benchmarks.

3. AUTHORISATION AND REGISTRATION
Authorisation, suspension andwithdrawal

Question 7: Do you considerthatit is currently unclear whether a competent authority has the
powers to withdraw or suspend the authorisation or registration of an administrator in respect of
oneor more benchmarks only? Very unclear—very clear (5 categories)

e 1 (veryunclear)

e Article 35 doesnot on its face contemplate withdrawal or suspension of an administrator’s
authorisation orregistration on abenchmark-by-benchmark basis.



Article 35is principally intended to cover circumstances in which an administrator
completely withdraws its services, has acted dishonestly or materially breached its
obligations under BMR.

In these circumstances, it would not make sense to withdraw or suspend authorisation or
registration of the administratorin respect of only one benchmark butallow itto continue
to publish other benchmarks.

A separate provision should be created to provide Competent Authorities with atoolbox of
powersforusein circumstances where the benchmarkin questionisvulnerable or
otherwise of concern (but which may not be the fault of the administrator).

Providingthese powersin aseparate provision would avoid undermining the administrator’s
credibility by withdrawing or suspendingits authorisation orregistration whenit may not be
at fault.

A separate provision should setout criteriafor use of the powers provided to competent
authorities, including consideration of the impact of exercising powers or failing to exercise
the powers onthe administrator, contributors and users of the benchmark. Those powers
shouldinclude controls to ensure thatthey are only exercisedin a proportionate manner
given the prevailing circumstances.

A separate provision could consolidate and replace the currently disparate powers of
competentauthorities under Article 35(see also response to Question 8) and Article 54 (see
alsoresponse to Question 24), removing the unhelpful conditionality on exercising powers
which those articles currently contain.

The separate provision could include powers, subject to harmonised guidance, to:

0 compelthe administratorofacritical benchmarkto stop publishing the benchmark
(subjecttoa run-off period wherever possible in orderto avoid creating a cliff-edge
with respectto users’ legacy positions). Also, inthis context, see ISDA Proposalin
response to Question 8).

0 compelthe administratorof acritical benchmark to continue publication of the
benchmarkfora maximum of 5 years and subject to the other limitations currently
envisaged underArticle 21if the administrator wishes to stop publicationin
circumstances where to do so would create a cliff-edge with respectto users’ legacy
positions.

0 compelthe administratorof acritical benchmarkto change the benchmark’s
methodology (subject to the administrator’s ability to notify the competent
authority of itsintention to cease publication (whichitself is subject to the
competentauthority’s power to compel administration foramaximum of 5 years
and the otherlimitations currently envisaged under Article 21)).



0 For critical benchmarks, compel submission by contributors to the benchmark fora
maximum of 5 years and subject to the other limitations currently envisaged under
Article 23.

0 Forthe competentauthority of the administrator of the benchmark to prohibit use
of the benchmark by supervised entities in the Union except for ‘permitted
purposes’ (as described furtherin the answerto question 8belowi.e. new and life-
cycle trades would be permitted provided they were for the purpose of managingor
reducinglegacy positions which reference the benchmark orby dealers, CCPs and
market makersfor facilitating their clients’ permitted purposes).

One memberthoughtthatthe above powers should only be available in relation to contribution-
based critical benchmarks. One memberthoughtthatthe powers should also be availablein relation
to non-critical benchmarks.

Continued use of non-compliant benchmarks

Question 8: Do you considerthatthe current powers of NCAs to allow the continued provision and use
in existing contracts fora benchmark for which the authorisation has been suspended are sufficient?
Totally sufficient—totally insufficient (5 categories). Please explain.

e 1 (Totallyinsufficient).
e Seealsotheresponse to Question 7regardingindividual benchmarks.

e The powersof NCAsto allow continued provision and use of abenchmark underArticle
35(3) are only available when the administrator’s registration orauthorisation have been
temporarily suspended. Yet, the risks and disruption to usersinthe Union of being suddenly
prevented from using abenchmark are higher when an administrator’s authorisation or
registrationis permanently withdrawn because at that point users become permanently
prohibited from using the benchmark.

e The powersas drafted are subjectto a numberof vague and unhelpful contingencies:

“where cessation of the benchmark would result in a force majeure event, or
frustrate or otherwise breach the terms of any financial contract or financial
instrument, orthe rules of any investment fund, which references that benchmark

O First, cessation of the benchmark may not occur upon suspension of the
administrator’s authorisation orregistration. The administrator may keep publishing
the benchmark and it may continue to be used by non-supervised entities or third
country users. Using cessation instead of prohibition of use by supervised entities as
the criteriafor this power may mean ssignificantissues are not considered.

0 Second,itisunclearhow the competentauthority with responsibility forthe
benchmark administrator would satisfy itselfthat a force majeure event, frustration
or breach would occurin relation to users of the benchmark (who may not be within
theirjurisdiction):



- Wouldtheanalysisandrelief need to be ona contract-by-
contract basis (which could involve analysing millions of
contracts); or

- Couldanalysis showingthat just one contract would suffer
such an outcome be sufficientforthe reliefto be giventoall
users; or

- Wouldthe competentauthorities be able to considerthe
guestioninthe abstract, without looking atany actual
contractual terms, to determine that such an outcome
would be likely to occur?

- Ineachof these alternatives, what standard of analysis
would be required? Forexample, the legal analysis of the
doctrine of frustrationis complex and varies from
jurisdiction to jurisdiction. Itappears unlikely thatalaw firm
could provide aclean opinion that frustration would occur.

All of these issues should be resolved by removing the contingency itself. No restriction of
that nature should be placed on the competent authority’s powerto permit continued use
of a benchmarkin circumstancesin which the administrator’s authorisation orregistration
has been suspended or withdrawn orin othercircumstancesin which users would otherwise
be prohibited from using the benchmark.

Instead, guidance should be givento competentauthorities asto the type of issuesthey
should consider (such as the potential impact on users of the benchmark becoming
prohibited).

The powers underArticle 35 and Article 51 to permiton-going use of an EU or third country
benchmark which has not qualified for use under BMR or, which having so qualified, loses
that qualification, should be consolidated into asingle provision which is reframedinthe
following way:

0 The provisionshould coverall circumstancesin which asupervised entity which has
been usingabenchmark would otherwise be prohibited from using that benchmark.

This shouldinclude:

e Withdrawal of an administrator’s registration or authorisation under
Article 35

e Suspensionof anadministrator’s registration orauthorisation under
Article 35

e Withdrawal of a third country administrator’s registration under
Article 31
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e Withdrawal of equivalence, recognition orendorsement of athird
country administrator’s benchmarks

e Failure by an administratororits benchmark tocomply with the
BMR withinthe time periods set outin Article 51 (Transitional
Provisions).

e Exercise of the powers contemplated in the ISDA Proposal in the
response to Question 7.

0 The provisionshould provide that supervised entities may continue to enterinto
new and life-cycle trades referencing any benchmark whose use would otherwise be
prohibited forthe purposes of managing existing exposures (i.e. to transition to new
benchmarks orto hedge, reduce orclose out exposures, each a ‘permitted purpose’)
and not (subjecttothe below) forthe purpose of acquiring new exposures to the
benchmark.

0 CCPs, dealers, market makers and other client-facing supervised entities should be
allowedtotake on new exposures but only to the extentthey do so to facilitate the
permitted purposes of theirclientsin managing orreducing their existing exposures.

0 Supervised entities should also be allowed to use such benchmarks to perform their
legal obligations underlegacy positions (including the calculation and payment of
any termination amount).

0 Thisapproach provides users of benchmarks which fail to become compliant or
which become non-compliant with the ability to manage and to manage down their
exposuresinasafe and efficient way, avoiding the currentrisk of acliff edge. This
will become criticallyimportantin the run up to any discontinuation of any
systemically important benchmarks, like LIBOR.

Question 9: Do you consider that the powers of competent authorities to permit continued use of a
benchmark when cessation of that benchmark would result in contract frustration are appropriate?
Very appropriate—notappropriate atall (5 categories). Please explain.

e 1 (Notappropriateatall)

e PleaserefertoourresponsetoQuestion 8

e One membersuggestedthatthese provisions justapply to critical benchmarks.

4. SCOPE OF THE BMR

Question 10: Do you consider that the regulatory framework applying to non-significant benchmarks
is adequately calibrated? Which adjustments would you recommend?
Completely adequately calibrated — not well calibrated at all (5 categories). Please explain.
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e 1 (notwellcalibratedatall)

o Thelndex Industry Association estimates that there are over 3,700,000 benchmarkin use
globally?, the vast majority of which pose no systemic or material risk.

o Thevast scope of the BMR combined withits considerable extraterritorial reach has resulted
ina disproportionate compliance burden being placed upon benchmark users,
administratorsand contributors.

o The benefits of regulating againstabenchmark’s potential future development do notjustify
the cost and complexity forthose the regulationisintended to protect.

e BMR Recital 40 recognises this danger when it states that proportionality is needed “to avoid
putting an excessive administrative burden on administrators of benchmarks the cessation
of which poseslessthreattothe widerfinancial system”. Similarly, the I0SCO Principles
acknowledge that “the application and implementation of the Principles should be
proportional to the size and the risks posed by each Benchmark and/or Administratorand
the Benchmark-setting process”.

e Asweunderstandwill be noted by GFMA inits response to this consultation, Article 26
states that an administrator of a non-significant benchmark may choose not to apply certain
elementsof Articles 4,5, 6, 7, 11, 13, 14, 15 and 16 of the BMR. However, as was noted by
ESMA’s own Securities and Markets Stakeholders Group (SMSG) inits response to ESMA’s
consultation onits Guidelines for Administrators of Non-Significant Benchmarks
(Guidelines), administrators of non-significant benchmarks must still comply with similar
requirements as administrators of significant benchmarks in relation to otherkey areas—for
example, accountability frameworks, complaints handling, record keeping, and outsourcing.
As noted by the SMSG, this lack of proportionality could act as a barrierfor entryto
providers of non-significant benchmarks.

e The BMR should be revisedinthe following ways:

0 Non-significant benchmarks should be removed from the scope of BMR (supported
by 85% of responding members) and further consideration should be given to also
removingsignificant benchmarks fromits scope (approximately one third of
responding members think BMR should only apply to critical benchmarks, citingin
particularthat this would reflect the approach of benchmark regulations adoptedin
otherjurisdictions globally).

0 Narrowingthe scope of BMR underboth the third country and EU administrator
regimesshould be undertakeninacalibrated way (i.e. only categories of benchmark
which are inscope for EU administered benchmarks should be in scope for third

1 https://www.businesswire.com/news/home/20181114005124/en/Index-Industry-Association-Survey-
Reveals-3.7-Million
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country benchmarks and vice versa). See response to Question 24 for further details
on proposals with respect to the third country regime.

0 ESMA should be responsible for designating which benchmarks are in scope of BMR
inthe same way as proposed forthe reformed third country regime in the response
to Q24.

0 Administrators should be able to voluntarily apply to qualify out-of-scope
benchmarks underthe BMR and be allowed to label theirbenchmarks accordingly.
Thiswould:

O encourage improvementsinthe standards of EU and third country non-
significant benchmarks.

0 provide a marketingtool foradministrators who meetthe high standards of
governance, transparency and robustness demanded by the BMR.

0 Provide userswith confidence that benchmarks they use meetthose high
standards.

0 Provide recognition of the efforts and investment that EU and third country
administrators have made to comply with BMR already inrelationto
benchmarks which are taken out of the mandatory scope in orderto achieve a
more balance proportionate approach.

The Australian?and New Zealand® benchmark regulations both contain an elective regime of
this nature.

Two members disagreed with the above proposals. One of these members disagreed onthe
basis that non-significant benchmarks are most likely to lack robust governance and controls and
be more susceptible to conflicts of interest. They stated that the collective risk of non-significant
benchmarks may exceed that of significant or critical benchmarks; investors would find it
difficultto distinguish between benchmarks which were compliant and those which were non-
compliantand that the failure of a non-compliant benchmark would impact confidencein all
benchmark administrators. The other member who disagreed thought that an opt-in regime
would be confusing for users and that some families may contain significantand non-significant
benchmarks.

Othermembers have previously provided counterarguments to some of these concerns
including thatitis highly unlikely that a mass of non-significant benchmarks will fail at the same

2 https://www.legislation.gov.au/Details/C2018A00027. In Australia, administrators of significantbenchmarks

must be licensed under the Corporations Act2001 as opposed to administrators of non-significant
benchmarks, which may voluntarily “opt-in” to that licensing scheme.

3 http://www.legislation.govt.nz/act/public/2013/0069/latest/whole.html. In New Zealand, under legislation that

received Royal assenton 30 August 2019, licensingis notrequired for any benchmark administrators.
However, administrators may “opt-in” to obtain licensing under the benchmark administrator licensing
scheme.
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pointintime or for the same reason and therefore collective riskis not an appropriate measure.
A proportionate approach toregulation would target those benchmarks which pose the greatest
riskon an individual basisand not seek to overburden administrators whose benchmarks are not
so widelyusedinthe Union orwhose cessation would not pose such a threat to the wider
Europeaninvestor population. Investors would find it easier to distinguish between compliant
and non-compliant benchmarksif alabelling scheme wereadopted (perthe proposal above).

Question11: Do you consider quantitative thresholds to be appropriate tools for the establishment of
categories of benchmarks (non-significant, significant, critical benchmarks). If applicable, which
alternative methodology or combination of methodologies would you favour?
Completely appropriate—not appropriate at all (5 categories). Please explain.

e 2 (notveryappropriate)

e Seeresponse toQuestion 10above regarding removing certain categories of EU and Third
Country benchmarks from scope of BMR.

e |SDA understandsthat GFMA are proposingintheirresponse to this consultation thatthe
current quantitative threshold forsignificant benchmarks is raised from a total average value
of EUR 50 billion over six months to EU100 billion over six months. ISDA supports this
proposal.

e A numberofresponding members preferred forthe quantitativethreshold to form guidance
as part of the qualitative criteriathata competent authority could use to designatea
benchmark as beingin scope of the BMR ratherthan a stand-alone quantitative criteria.

0 Thiswas motivated by the unreliability or unavailability of data for the purposes of
makingsuch a determination.

0 Itwouldalsofacilitate equality between areformed third countryregime and a
reformed EU benchmark regime in which ESMA designates on abenchmark-by-
benchmark basis which benchmarks are in scope of the BMR. Thiswould be
importantforthird country benchmarks because otherwise users would be required
to make the determination which would be disproportionately burdensome on users
and resultin a fragmentary outcome.

One memberwasinfavourof ESMA collecting betterusage datafromusers.

One memberwas opposed to using quantitativethresholds at all, preferring that benchmarks are
measured as to theirvulnerability by reference to anumber of different factors, including discretion,
transparencyand conflicts of interest.

Question 12: Do you consider the calculation method used to determine the thresholds for significant
and critical benchmarks remains appropriate? If applicable, please explain why and which alternatives
you would consider more appropriate.

Completely appropriate—not appropriate at all (5 categories). Please explain.
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e 2 (notveryappropriate)

e Althoughthe methodology for calculating whether the thresholds have been metseems
reasonable, the quality of the data available to regulators, administrators and market
participantsisvery poor.

e Consolidated trade repository datais only available to ESMA and there isno publicly
available ‘golden source’.

e ESMA has suggested usingits Financial Instruments Reference Data System (FIRDS) to
determine the member state of reference forthe purposes of obtaining recognition for third
country benchmarks. However:

0 ESMAis notable to warrant that the available datais complete, accurate orupto
date.

0 Systematicinternalisers (Sls)only have toreportreference dataontheir MiFID
instrumenttradingand underlying of MiFID instrument, which does not coverall
potential trading of indices.

0 Relyingsolely on FIRDS dataleads to erroneous impression of use, as BMR hasthree
otherlegsto the “use” definition, one of which is benchmarks used forthe
performance measurements of funds, theirassetallocation and fee calculation. If
benchmarks are used in this contextthere is no specificFIRDS record.

0 Thedesignation of benchmarks as critical benchmarks (orwhere relevantas
significant benchmarks) should be undertaken by the Commission or requested by

ESMA and should be codified by the Commission.

0 Giventhatnational competentauthorities have bestaccess to data on, and
information about, benchmarks they supervise, they should notify the Commission
or ESMA of any benchmarks which, intheiropinion, fulfil the criteriaidentifying
critical and (if relevant)significant benchmarks.

One membersuggested thatsince large benchmark administrators are likely to administerall their
benchmarks to the standards currently applicable to significant benchmark, the threshold distinction
between significant/non-significant was not useful.

Question 13: Would you consider an alternative approach appropriate for certain types of benchmarks
thatare less prone to manipulation. If so, please explain for which types.
Completely appropriate—not appropriate at all (5 categories). Please explain.

o 5 (completelyappropriate)

o Wheretheinputdataisregulatedatitssource (i.e.throughregulation of contributors)then

itisappropriate toreduce the regulatory burdens applicable to these benchmarks underthe
BMR. Inrespect of a regulated databenchmark, it would be helpful if the definition of
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tradingvenue could be broadened toinclude the major global exchanges, so thatindices
which purely rely oninputs from these trading venues could benefit from the more
proportionate regimeset outin Article 17 (Regulated Data Benchmarks).

e Inadditiontothe examplesof regulated trading venues provided inthe BMR (i.e. certain
tradingvenues, electricity exchanges, natural gas exchanges, auction platforms), the
definition should be expanded toincludeindices orrates where the benchmark
administrator has nofinancial interestin the performance of contracts referencing the
index, e.g. equity indices.

e Onememberalsosaiditwas essential that global equity benchmarks using regulated FX
ratesare no longerexcluded fromthe regulated data category.

Oneresponding member stated that the scope of the regulation should be narrowed by reference to
'use of discretion'and 'risk of manipulation'. They stated that BMR provisions should applyineither
case and specificobligations should depend on the importance and risk of index manipulation.

One memberwho was opposed to the above proposals stated that they view all benchmarks as
opento potential manipulation regardless of the quality or type of input.

5. ESMA REGISTER OF ADMINISTRATORS AND BENCHMARKS

Question 14: To what extent are you satisfied with your overall experience with the ESMA register for
benchmarks and administrators? [f not, how could the register beimproved?

Completely satisfied — not satisfied at all (5 categories). Please explain.

e 2 (notsatisfied)

o Asacknowledged by the ECin the consultation paper, users of the ESMA register have raised
concernsregardingits functioning. Thisis consistent with the experiences of ISDA members,
who considerthe register could be improved by:

0 Listingbenchmarks provided by compliant EUadministratorsinorderto provide a
‘golden source’ of compliant benchmarks (see further comments on this pointunder

Q15).

0 Benchmarkdesignation (e.g. critical)should be onthe register. Withouta
benchmark’s designation being clearly published itis very hard for usersto discover.

0 Allowingforfiltering of benchmarks by category (e.gcritical/significant benchmarks).

0 Standardizedinformation should be included (standardised per category of
benchmark) Including the following additional information:

= The status of applicationsforauthorisation orregistration thatare under
consideration with relevant dates;
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= Those benchmarks where the authorisation has been suspended or
withdrawn and the date such notice wasissued.

=  Benchmarksimpacted by the withdrawal of registration of third country
administrators, equivalence, recognition orendorsement.

= Otherstatusflagsto the extentthatadditional powers are exercisedin
relation to administrators ortheir benchmarks.

= Additionalfieldsto help users keep track of changesto each administrator
(e.gauthorisation date/last update). These featuresare includedin other
registerssuch as the MiFID/UCITS/AIFMD register.

= The ‘contact info’ field should providealink to the website pages of the
administrator that deal with EU BMR-specificinformation, includinglinks to
the benchmarks statements pursuantto Article 27. Currently, many of the
links take users through tothe administrator’s home page whichis of very
limited use.

= Beingmachine searchable

= A notification e-mail service which alerted subscribers to updates and new
information added to the register would also be valuable.

= Benchmarklevelidentifiers (including ISINs) where available to remove
uncertainty caused by inconsistencies between very similar benchmark
names as recordedinthe registerand internal systems.

One ISDA memberagreedthatimprovements are needed butalso believes the ESMA
register should be complemented by registers published and maintained by individual
benchmark administrators thatlist all of the benchmarks that they administerin accordance
with, and therefore useable under, BMR. The member believesthatitshould up to ESMA to
prescribe aspecificformatforeachregisterand the means by which eachis made available.

Anothermemberresponded that whilethey agree with most of the above proposals, they
would add that the ESMA Register could be improved by requiring the same information for
all the various types of Benchmark Administrators (i.e. EU or Third Country administrators).
They did not supportthe ideathat lists of Benchmarks should be included on the ESMA
registerand that only the name of the Administrator should be included (asis currently
applicable only to EU Administrators). Thisapproach removes the burden on Benchmark
Administrators/NCAs/ESMA to keep the ESMA register up-to-date with alist of specific
Benchmarks. Italso enables business to happen quicker because thereis notanytime delay
betweenwhenanindexis notified to the NCAto be added to the ESMA registerand wheniit
isthenadded to the ESMA register (aburdenthat EU Administrators do not have —their EU
BMR Compliant Benchmarks can be traded as soon as the Administratoris on the ESMA
Register).
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They also supported the ability forregistered benchmark administrators to sponsor bothin-
scope benchmarks and indices that remain out-of-scope of the regulation. They therefore
feltitwould be wrongfor a userto deduce from the fact that an administrator’'snameison
the registerthata particularindexisabenchmark.

Anothermemberwas opposed tothe proposal to list benchmarks on anindividual basis
sayingthat it was unworkable but was in favour of listing benchmark families. They were
also opposedto the register providinginformation on the status of applications or whether
authorisation has been suspended or withdrawn, saying thiswas notinline with existing
regulatory approaches.

Question 15: Do you considerthat, for administrators authorised or registered in the EU, the register
should list benchmarks instead of/in addition to administrators?

Agree completely —do notagree atall. (5 categories)

5 — Agree completely.
See alsoanswerto Q14

Thereiscurrently agap between the ESMA registerand Benchmarks Statement which means
that users are unable to definitivelyidentify if abenchmark they wish to use is compliantwith
BMR or not. Thisis particularlythe casein relationto indicesthatare includedin a family of
benchmarks.

Listing compliant benchmarks in the register would provide a definitive golden source for
usersto consult.

It would be important that the register remained capable of being updated in real time in
order to avoid any delay between abenchmark becoming compliantandits beingable to be
used by investors.

6. BENCHMARK STATEMENT
Question 16: /n yourexperience, how usefuldo you find the benchmark statement?
Very useful— notusefulat all (5 categories)

3 —neutral

Benchmark Statements were seen as potentially usefulwhere theyprovided information to
investors that was not otherwise available and that would help them make aninformed
investment choice by allowing them to compare standardized information between different
indices and administrators. One member particularly supported theiruse at family level.

One membersuggested its primary purposes should be to make clearthe objective of the
benchmark, howitisusedand to disclose risk factorsinrelationtoits potential
vulnerabilities. Another suggested they could set out the administrator’s contingency plans
or the methodology.
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e Theexperienceof manyrespondents suggested, however, thatin practice Benchmark
Statements do not fulfil these criteria. They are seen as repetitive of, and less valuable than,
information availablefrom othersources (such as the key information documentation for
products governed by regulations such as UCITS, PRIIPS and MIFID II, the full description of
theindex’srulesforwholesale investors, orthe methodology description). A Benchmark
Statement does not seemto be the appropriate place to make investment risk disclosures
since those risks will depend upon the productin whichthe benchmarkisto be referenced.
They are alsoseen as often beinglimited in terms of how much information by the needto
protectintellectual propertyrightsinrelationtothe index.

o Thereisa desiretoavoid unnecessarily burdening administrators with requirementsin
relation to Benchmarks Statements which do not perform avaluable function forthe
investor. One membersuggested that a template should be published, in line with ESG
requirements.

Question 17: How could the format and the content of the benchmark statement be further improved?
o Totheextentthatthe Benchmark Statementremainsarequirement, itshould be ahigh
level documentforwhichalinkfrom the ESMA registerisavailable providingina
standardised but flexible format:
0 The name andidentifiers of the benchmark oreach benchmarkin the family.

0 ahighlevel description of the benchmark or family of benchmarks

0 the market/economicrealityitisintendedto measure.
It should be left to administrators to decide whetherto group benchmarks into families or not.
Question 18: Do you considerthat the option to publish the benchmark statement at benchmark level
and at family level should be maintained?
Should definitely be maintained — should definitely be removed (5 categories). Please explain.

o 5 —definitely be maintained

o Havingthe benchmark statement published at family level reduces the administrative
burden on administrators, some of whom may administerthousands of benchmarks.

e Benchmarks statements for families of benchmarks are seen as being more user friendly.
e While one membersuggested the criteriafor determining when benchmarks should be
groupedinto families should be clarified, others preferred for this to be left to the discretion

of the administrator.

7. SUPERVISION OF CLIMATE-RELATED BENCHMARKS
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Question 19: Do you consider that competent authorities should have explicit powers to verify (1)
whetherthe chosen climate-related benchmark complies with the requirement of the Regulation and
(2) whether the investment strategy referencing this index aligns with the chosen benchmark?
Agree completely —do notagree atall (5 categories). Please explain.

2 —do not agree

The majority of those responding ISDA members who answered this question were opposed
to the EC proposal forthe NCA to have explicit powers to make verifications asto whethera
benchmarkis a climate-related Benchmark, preferring for the Administrator to make this
determination. They believethatan explicitex ante power of NCAs to verify abenchmarks’
compliance with the climate related benchmark provisions would only delay launching such
benchmarks. They would suggest that the process be aligned to the launching of regular
benchmarks by an EU administrator, i.e. self-attestation by the index provider.

One responding ISDA memberwasin favour of the NCA having such powersas it believes
they would tackle green-washingand are inline with some practices already established at
some Member States’ level.

If the competentauthority forthe administrator considers thata benchmark ceases to
qualifyasa "climate-related benchmark", it should firstissue a warning to the administrator
to rectify the non-compliance issues with areasonabletime limit. If that time limitlapses,
the competent authority could then make a publicstatement to this effectand the
information could be included on ESMA’s Register.

This would provide market participants with visibility of the eventand provide an objective
basis for a contractual triggerto the extentthatits status was so relevantto the
counterparties that they wished toincorporate aconsequence.

It would also help to avoid creatinga cliff edge forinvestors as aresult of a sudden public
determination by acompetentauthority.

Question 20: Do you considerthat competent authorities should have explicit powers to prevent
supervised entities from referencing a climate-related benchmark, if such benchmark does not
respect the rules applicable to climate-related benchmarks or of the investment strategy referencing
the climate-related benchmark is not aligned with the reference benchmark?

Agree completely —do notagree atall (5 categories). Please explain.

1 —do not agree at all

Competent authorities should not have explicit powers to prevent supervised entities from
referencingaclimate-related benchmark.

Thiswould be inconsistent with the fact that the 'EU climate transition benchmark'and 'EU
Paris-aligned benchmark'labels are optional designations—and so it is possible fora
benchmarkto pursue climate-related objectives without obtaining one of these formal
designations.
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e Preventingsupervised entities from referencing these labels would produce the odd result
that a supervised entity could use abenchmark pursuing a climate-related objective which
has never obtained aformal designation (i.e. 'EU climate transition benchmark'or'EU Paris-
aligned benchmark'), butif the benchmarkis so-designated and then loses its designation,
supervised entities would be prevented from usingit.

e Thiscouldact as a disincentive to benchmark administrators obtaining adesignationin the
first place, which would presumably be an undesirable outcomeand notinline with the
intent of the climate-related benchmarks regulation.

8. COMMODITY BENCHMARKS
Question 21: Do you consider the current conditions under which a commodity benchmark is subject
to the requirements in Title Il of the BMR are appropriate?
Completely appropriate—completely inappropriate (5 categories). Please explain.
e 3 (moderately appropriate)
e Titlell of the BMR will apply if acommodity benchmarkis either:
0 aregulated-databenchmark

0 the majority of contributors are supervised entities or

0 acritical benchmarkandthe underlyingassetis gold, silver orplatinum.

e [SDAbelievesthatthe general application of the BMR related to commodity benchmarksis
reasonable. Atahighlevel, commodity benchmarks, particularly those where thereisno
physical settlement, are capable of beingtreated in the same mannerasany other
class/type of derivatives (such as FX, equities).

e However, we wouldliketo express oursupportforthe following positions which we
understand may also being put forward in response to this consultation by EFET and GFMA:

0 The fact that the majority of contributors are supervised entities should not change
the regime which regulates the commodity benchmarks because itisirrelevant
whetherthe contributors to such benchmark are supervised or not.

0 Infact, supervised entities are themselves highly regulated and so there is no need
to reinforce control overacommodity benchmark to which they contribute when
compared with benchmarks produced on the basis of contributions by non-
supervised entities.

0 The current structure may actually disincentivize administrators from seeking
contributions from supervised entities in orderto avoid the re-classification of the
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commodity benchmarkinto the more challenging compliance regime (i.e. Title Il
instead of AnnexIl). This may renderthe benchmarkin questionless robust.

0 Includingplatinumbut notincluding palladium seems inconsistent given the
specialist nature of both markets and their participants. Therefore, we recommend
that palladium be included with gold, silver and platinum.

One membernotedthatthe rulesinrelationto Commodity Benchmarks are unclearand onerous to
monitor.

Question 22: Do you considerthat the compound de minimis threshold forcommodity benchmarks is
appropriately set?
Completely appropriate—completely inappropriate (5 categories). Please explain.

e 2 (inappropriate)

o ISDAsupportsthe views whichitunderstands GFMA and EFET intend to put forwardin their
response to this consultation, that:

0 therearedivergingcalculations of the ‘total notional value of financial instruments
referencingthe benchmark’ condition in the exemption for small commodity
benchmarksin Article 2(2)(g)

0 someindexprovidersrefertoanaverage maturity at a given pointintime overthe
past (as a broadly representative quantification), whereas others use front month
calculationsto determinethe total notional value.

0 Avyearlyaverage would seemto be amore appropriate alternativeto smooth the
potential volatility effect of the underlyings of the indexes.

0 Otherwise, administrators and contributors would be exposed to different rules
depending on markettrends, and this should not be the goal of the BMR.

One ISDA memberbelieves thatthe conditionin(g)(i) (i.e. thatthe request foradmission to trading
has been made ononly one tradingvenue) may be enough to adequately capture the majority of
such commodity benchmarks that should be excluded.

AnotherISDA member believes that the de minimis exemption being applicableif financial
instruments are traded only on one trading venue is a potential brake on competition.

Some ISDA members think that the commodity exemption underArticle 2 could be in contradiction
withthe Open Access rights under Art 37 MiFIR given that Art 2(g)(i) of the BMR suggests some form
of exclusivity where Art 37 MiFIR explicitly preventsit. In particular, Article 37 of MiFIR refers to
criteriabeing "non-discriminatory, transparent and objective so as to ensure fairand open access"
and that restriction of access should only really apply so as to "control risk"; with denial of access
only beingsupported wherethisis "duly justified in writing and based on a comprehensive risk
analysis". Inaddition to this, the explanatory note paragraphs of the BMR refer (in paragraph (38)),
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when considering critical benchmarks, to ensuring that administrators: "take adequate steps to
ensure thatlicences of, and information on, benchmarks are provided on afair, reasonable,
transparentand non-discriminatory basisto all users". The exclusivity is justincluded within the
wording, withoutany further background having been provided on the inclusion of the suggestion of
exclusivity in Article 2(g)(i) of the BMR, which would provide an explanation to justifyitsinclusionin
this circumstance (). It would seem, unless there are circumstances showing justification for this
drafting, that the terms of Article 2(g)(i) of the BMR do contradict the principle in Article 37 of MiFIR,
withoutthere being asufficientjustification for this position and therefore guidance and/or
clarificationsfromthe regulator would be welcomed to thatend.

9. NON-EEA BENCHMARKS

Question 23: To what extent would the potentialissues in relation to FX forwards affect you?
Very much— notat all (5 categories)
Ifso, how would you propose to address these potential issues?

e 5—verymuch

e |ISDA’sresponding members support GMFA’s responseto this question.

0 A 2018 surveyof the GFXD’s members showed that between 38% and 52% of global
volumestradedinthree Asian non-deliverableforwards (NDFs) (USD/KRW,
USD/TWD and USD/PHP) were traded by EU entities.

0 Thereare seven FXrateswhich are usedin NDFs and non-deliverable options, which
are notadministered by their central bank (KRW, TWD, PHP, INR, ARS, NGN and
KZT). These benchmarkswould all be within the scope of BMR because they are
referencedin financial instruments which are traded on a tradingvenue (TOTV),
submitted tobe TOTV or traded viaa SystematicInternaliser.

0 Those financial instruments are used by EU entities such as pension funds, asset
managers and manufacturers, to hedge currency exposures arising from investments
or exports/imports with emerging market economies

0 Preventing EUsupervised entities from usingthese NDFs will have anumber of
significant adverse effects, including:

= fewerliquidityproviders andincreased costs willincentivize end-users to
trade outside the EU in jurisdictions which may not enjoy the same investor
protections orrobust governance;

= EU supervised entities with local onshore exposures will be unable to hedge
theircurrency risk and will most likely have to withdraw from those markets.

Thisis likely to create marketinstability;

= creatingthe risk of marketfragmentation;
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= EU supervised entities currently act as a source of fundingfor Asian entities
and use swaps based on third-country benchmarks including NDFs to
manage theirrisk. Prohibitingthem from enteringinto such hedges will
effectively close asource of funding for Asian entities (an important market
for the EU and itscitizens).

ISDA supports the approach previously proposed by the EC to expand the definition of
'publicauthorities' underthe BMR to include third-country administrators of FX spotratesin
non-convertibleand pegged currencies.

In addition, ISDA believes that non-deliverable swaps which reference floating ratesin
restricted currencies but under which payments are netsettled in USD or other freely traded
currencies will be similarly impacted.

ISDA proposes that third country administrators of floating rates (e.g. NDIRS) in non-
convertible currencies (including pegged currencies) should be included in the expanded
definition of ‘publicauthorities’.

Any benchmarks (regardless of whetherthey are interestrates, fx rate or otherrates, such
as inflationindices) provided by the publicauthorities (including third country public
authorities) that offer utility type functions to EU users should be exempted so that users of
all types, including non-financial counterparties, financial marketinfrastructure and financial
counterparties can use these benchmarks.

Equivalence; Recognition and Endorsement

Question 24: Whatimprovements in the above procedures do you recommend?

ISDA supports the observationsinthe consultation document regarding the many flawsin
the third country regime.

The BMR’s third country benchmark regime is widely seen as unfitfor purpose andits
transition periodrequired atwo year extensionin orderto delay the serious effects that
prohibition of many third country benchmarks would have had for EU users of those
benchmarks, including:

0 Lack of visibility of which benchmarks were on course to qualify and which were
unlikely to qualify meant end users could not risk manage their positions safely or

efficiently.

0 Equivalenceisnotascalable solution becausethe vast majority of otherjurisdictions
have not introduced regulation similar to BMR.

0 Wherejurisdictions have introduced regulations, they have only covered
systemically importantinterest rate benchmarks and occasionally FX benchmarks.
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This means that equivalence decisions, when they are given, are only providedon a
benchmark-by-benchmark basis (e.g. an equivalence decision in respect of Japan will
only qualify TIBORfor use inthe EU but not, for example, any of the Nikkei or Topix
equityindices).

Recognition requires third country administrators to apply to their‘memberstate of
reference’. Thisisa complex regimewhich relies on administrators having access to
trade volume orlicensing datawhich does notexistin any reliable form. The reforms
of the ESA’s review of this system will come too late since the extended transition
period will have already expired.

Recognition alsorequires appointment of alegal representative. This representative
isrequired to performthe oversight function of an administratorandis held
accountable tothe competentauthority of the member state of reference.

The precise responsibilities and liabilities of the legal representativeremain unclear,
makingitdifficultto judge whetherthird party entities would be willing to take on
the role and what theirterms of engagement (including cost) might be.

However, forbenchmarks on smaller markets and less-widely traded currencies, it
may prove unprofitable foreitheranon-EU administrator to pay the costs of
registration orforan administratorregisteredinthe EU to investinadministering
those non-EUbenchmarks.

Endorsementrequires athird country administratorto have its benchmarks
endorsed by an EU administratoras being compliant withthe EUBMR on an on-
going basis.

The EU administrator mustalso ‘monitor effectively the activity of provision of the
benchmarkinthe third country and manage the associated risks’

In the absence of a supervised affiliateto performthis role, endorsement effectively
requiresthird country administrators to cede governance and control of their
benchmark activities to athird party inthe EU. Although we understand thatsome
EU administrators have started to offerendorsement services, itis unclear whether
the costs and terms for doing so will be acceptable to small and medium third
country administrators.

Prohibition on using non-qualifying third country benchmarks would put EU users at a
competitive disadvantage compared to their non-EU peers (who will be able to continue
usingthe benchmarks).

EU users would be driventotrade in non-EU jurisdictions, not all of which have investor
protection standards equivalent to those enjoyed within the Union.

ISDA proposes thatthe third country administratorand benchmark regime isreplaced with a
regime which:
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provides protection toinvestors onaproportionate basis

imposes high standards on administrators of the mostimportant third country
benchmarks

encouragesthose whose benchmarks are used ona more minorscale inthe Union
to adopt similarstandards tothose of EU Administrators.

ensures EU end users have visibility of the application process to allow them to
manage down theirexposures to non-qualifying benchmarks ahead of and/or over
time.

o Under this proposal:

(0]

Third country benchmarks would be permitted to be usedin the Union unless
specifically prohibited.

ESMA would be giventhe powerto designate third country benchmarks as beingin
scope based upon theiruse or potential impacton usersinthe EU using equivalent
criteriato those applicable forin-scope EUbenchmarks.

In this respect, 92% of ISDA’s responding members are in favour of ‘non-significant’
third country benchmarks being outside the scope of the BMR. Additionally,
approximately one third are in favour of ‘significant’ third country benchmarks being
outside of the scope of BMR, citingin particular parity with benchmark regimesin
otherjurisdictions.

Given the unreliability of the data, any quantitative thresholds should be used as
indicators within the qualitative criteriaratherthan as hard thresholds.

If the administrators of in-scope Third Country benchmarks fail to gain qualification
within afixed period of time, or to maintain qualification thereafter, theywould
become ‘Non-qualifying third country benchmarks’.

As perthe response to Question 8, supervised entities would only be permitted to
continue using Non-qualifying third country benchmarksin new and life-cycle
transactions for ‘permitted purposes’ (i.e. totransition to new benchmarks orto
service, hedge, reduce or close out existing exposures) and not, subject to the
below, forthe purpose of acquiring new exposures.

Client facing supervised entities would be permitted to acquire new exposures to
Non-qualifying third country benchmarks but solely to facilitate their clients’

permitted purposes.

As perthe proposal for EU administratorsin ourresponse to Question 10, third
country benchmark administrators would also be able to voluntarily apply to qualify
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their out-of-scopebenchmarks foruse inthe Unionin orderto promote enhanced
governance standards and allow such administrators to promote their benchmarks
as BMR compliant.

0 Perthe response to Question 10, narrowingthe scope of BMR under both the third
countryregime and EU administratorregimes should be undertakenin acalibrated
way.

0 Inorderto allow end users of benchmarks visibility of whether benchmarks have or
are likely to qualify foruse at the end of the transition period or have become Non-
qualifying third country benchmarks, ESMA would be required to publish details of
each applicationreceived, including the name and location of the administratoror
the benchmark, the name and ISIN of the benchmark, the status of the application
(received/approved/rejected/withdrawn/suspended). This will allow EUend users to
manage down theirexposures to third country benchmarks ahead of theirfailing to
qualify underthe EU BMR.

0 Third country administrators who comply with the IOSCO principles should be

permitted toapply for EU authorisation of specificbenchmarks ora local
administrator withinagroup.

e These proposalsrepresenta practical, proportionate regime, which respects the overarching
aims of the EU BMR.

One responding member did not agree with the above proposals, saying that they believe
improvements in recognition and endorsement, animproved system of exemptions and continued
use of equivalence would provide an effective third country regime that would protectinvestors
who might otherwise be exposed to poor quality benchmarks and conflicts of interest as well as not
disadvantaging EUadministrators versus third country administrators. Counter-arguments to some
of these points which have previously been discussed by ISDA members includethatinvestors may
be put more at risk of losses and harm if they are prevented from using benchmarks which allow
themto hedge their naturally occurring risks than they would be at from usinga non-compliant
benchmark. Itmay be more importanttoinvestors, therefore, that they are able to make informed
decisions on which benchmarks they use than that theirbusiness activities are restricted in ways
which putthem at a competitive disadvantage in comparisonto theirnon-EU peers. The
exemptions which have been discussed historically are symptomatic of the fact that the Benchmark
Regulation does not work on a practical level because its scope is too broad and out of kilter with the
regulatory regimes employed in otherjurisdictions.

One membersuggested thatendorsementand recognition services should only be provided by EU
BM Administrators and that the question of IOSCO compliance should be demonstrated by means of
an external audit. These proposals were strongly opposed by anumber of otherresponding
members as disproportionate, unduly restrictive, not simplifying the 3™ country benchmark regime
and creating barriersto entry for third country benchmarks whose usage may be low.

ADDITIONAL INFORMATION
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The following proposals do not respond directly to any of the questions asked in the Consultation
but are relevant to considerations of Scope forthe BMR (perSection 4 of the Consultation).

Definition of ‘index’

In January 2018, the EC adopted Delegated Act (DA) 2018/65 to specify technical elements of the
index definition. ISDA members felt that those specifications did not provide enough clarity as
sought by benchmark users and administrators.

BMR Article 3 paragraph 1 defines the meaning of ‘index’. In general, all indices which are ‘made
available to the public’ and are ‘regularly determined’, published by an entity which is not exempt
underArticle 2, could be in scope of the BMR.

In particular, regulatory guidance provided regarding the meaning of ‘made availableto the public’

e statedthat its meaningshould be understood by reference to legislative precedents relating
to intellectual property law.

e suggestedthatifthelevel of anindex canbe reverse engineered by observing the amount of
coupon payable on a financial instrument, then the index will have been ‘made available to
the public’.

However, the precedents on the meaning of this phrase do not readily read across to use of a
benchmark and the factthat evenindirect observations and reverse engineeringappearto be enough
to satisfy this criteria make the scope of BMR almostimpossible to determine (inthatit is difficult to
say beyond reasonabledoubt whatisnotinscope).

Proposed action:

= ‘made available tothe public’ should be defined as the publichaving widespread financial or
economicexposure tothe index and not simply the index being published. This would
exclude, forexample, indices solely referenced in narrowly distributed or relatively high
denomination financial instruments as well asin bilateral derivatives agreements.

= One memberprefersforthe definition to have been satisfied where multipleinvestors are
exposedtoanindex.

‘Index’ is defined too broadly and does notinclude the arguably crucial element thatanindex should
be a figure thatisusedto representabroaderclass of inputs over which the index provider has
discretion, not simply the price of something, combination of prices, the application of asimple
formula (such as compounding) or the addition of aspread.

Proposed action:

= Redefine‘Index’ accordingly.

Definition of financial instrument
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The definition of financial instrumentin Art 3(1)(16) is so expansive and vague thatitis difficult to
know what could be out of the BMR scope and whetherthis could vary overtime. This causes
difficulties to firmsfroman organisational perspective.

The definition of financial instrument cross-references the systematicinternaliser (Sl) definitionin
MiFID 2, point (20) of Article 4(1).

Certain OTC derivatives may fall underthe scope of the BMR only under limb (iii) (i.e. traded viaan
SI) of Art 3.1. (16) that defines whatisafinancial instrument.

However, scoping OTC derivativesintothe BMR appearsto be in contradiction with Recital 9 of the
BMR that states “This regulation should therefore cover benchmarks which are used to price
financial instruments listed ortraded on regulated venues.”

In September 2018, ESMA published the BMR Q.A 5.8 which further defines when financial
instruments traded on aSl are inscope of the BMR. Nonetheless, this Q&A created additional
confusioninthe industry instead of clarifying the intent of the Regulation given thatits limb (b)
appearsto scopeinfinancial instruments not traded ontradingvenues (ToTV) i.e. “allother
instruments thatare actually traded on a systematicinternaliser, regardless of any requirement of
the systematicinternaliserto provide referencedata”. Againthisappearsto make the scope of
BMR extremely broad.

ESMA’s recently updated market transparency Q&A 11 seems to acknowledge that "it might be
challenging forinvestment firms to access reliable and comprehensive sources of EU wide
information preventing de facto the systematicinternaliser test to be carried out". This statement
appearsto recognise thatit may infact be impossible forfirms always to know whetheror not they
have become an Sl in particular non-TOTV instruments or classes of instruments. This has the
unfortunate result underthe BMR that firms cannot know which OTC derivatives are 'financial
instruments'in scope of the BMR and therefore equally cannot be sure thatthey are complying with
theirobligations with respectto the use of benchmarks except by assumingthatall OTC derivatives
are inscope.

= Additionally, the reference toSlsis problematicoverthe lifecycle of aderivatives contract
giventhatthe BMR does not distinguish between the mandatory and voluntary Sl regimes.
Financial market participants are thus facing a problem of lacking visibility regarding their
counterparties’ Sl status since acounterparty could have a) passed or fallen belowa
threshold forfinancial instruments or b) could have voluntarily opted-in or opted-outas an
Sl fora class of financial instruments.

Proposed actions:

= remove reference to ‘viaanSl’ from the scope of the BMR.
= |SDA proposesthatthe testto determinewhetherabenchmarkisusedina financial
instrumentonly apply atthe time of entry into the derivative contract to avoid contracts

which are out of scope when traded cominginto scope because of some subsequent event
outside the control of the parties.

‘Use’ of a benchmark
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BMR Article 3(7) definesthe ‘use of abenchmark’. The broad definition of ‘use’ underthe BMR
triggers considerable uncertainty in relation to common activities in financial markets.

The determination of the amount payable, which ESMA’s BMR Q&A 5.2 attempts to clarify, does not
explicitly state that determination of a close outamount following termination of a derivative does
not constitute ‘use of abenchmark’.

Thisis problematicin respect of BMR Article 35 on ‘Withdrawal or suspension of authorisation or
registration’. If determination of the amount payable and payment of aclose out amount constitutes
‘use’ and an administrator’s authorisation isremoved, atransaction referencing the benchmarkin
guestion can neither be terminated nor continued. It should be further noted that alternative
benchmarks would notsolve thisissue asthey are unlikely to be immediately available in view of a)
intellectual property protections, (b) the amount of time and effort required to identify alternative
ratesto the IBORs and c) that use of any identified substitute is likely to resultin value transfer.

ESMA’s BMR Q&A 5.11 relates specifically to whether use of anindex to calculate interest payable
on collateral amountsto use underthe BMR, as opposed to considering whetherabenchmark thatis

utilised to determine the collateral thatis payable in the first place amounts to BMR use.

Proposed actions:

= |SDA proposes:

a) determinationand paymentofaclose out amountresulting from the terminationofa
derivative as aresult of (forexample) abenchmark orits administrator failing to obtain
or maintainits authorised/registered status should not constitute ‘use of abenchmark’.
Otherwise, counterparties will be leftin a positionin which they are unable to exit
transactionsthey can nolongerperformtheirobligations under.

b) useof anindexforthe purposes of determininginitial and/or variation margin should
not amountto use given that marginingamounts to risk management of an exposure.

c) Dueto the lackof clarity of ESMA Q&A 4.4 of 8 November 2017 about 'BMR outside the
EU', we would like to ask for a clarification that the Regulation does not apply to users
when transacting with non-EU counterparties (i.e. 'use of abenchmark'in a financial
instrument, financial contract orinvestment fund thatis distributed or offered to
investorsorclients outside of the EU).

Exemptions under BMR

The BMR exempts certain entities from the regulation under Article 2(2). However, ISDA members
remain concerned about the scope of various exemptions and feelthat further calibrationis
warranted inthat regard.

CCPswhich provide reference price orsettlement prices used for CCP risk-management purposes
and settlementare, ingeneral, exempted from the BMR. However, there remain diverging views as
to whetherthe exemptionincludesindirect contracts that form part of an indirect clearing chain, i.e.
a contract between aclient of an exchange memberand theirindirectclients.

Proposed actions:
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Indirect contracts should be treated as falling within the scope of the CCP exemption
because they arise as a result of the execution of atransaction between an exchange
memberandthe CCP, reflectthe same risk that the member/CCP contract does, and form an
integral part of the indirect clearing chain ratherthan being separate and distinct fromit.

BMR Article 2(2)(d) exempts ‘singlereference prices’ fromthe requirements of the BMR. In
addition, ESMA BMR Q&A 4.23 clarifies thatsingle prices of equities and prices which only
require simplecalculations, without a discretionary elementinthe methodology, would be
covered by the exemption. However, it remains unclear what constitutes ‘simple
calculation’. Recital 18 excludes the use of discretion when asingle price orvalueisusedasa
reference toafinancial instrument. However, some ISDA members feel thatitcould be
useful toapply the single referencepricesinilliquid markets where some discretion may be
needed forprice determinations. One member preferred that ‘without adiscretionary
element’ remained acriteriain this context. One member suggested thatit would be useful
to confirm that baskets of single reference prices which are referenced in financial
instruments (such as derivatives) but whose price movements are not synthesized into an
index which is made directly availableto the publicfall within the singlereference price
exemption.

The scope of the exemption forindex providersin Article2(1) istoo narrow to be useful. It
only applies where thatindexprovideris ‘unaware and could notreasonably have been
aware’ that that index is used forthe purposesreferredtoin point(3) of Article 3(1). This
effectively places a positive obligation onindex providers to monitor possible use of their
indices acrossthe Unionin circumstancesinwhich data on usage is unreliable or not publicly
available. Onthis basis, we propose that ‘and could notreasonably have been aware’ is
deleted.
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