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Proposed amendment to Article 1062 of the second part of the Civil Code of the Russian

Federation

We understand that you are currently considering draft legislation to amend Article 1062 of the
second part of the Civil Code of the Russian Federation. We understand that the purpose of the
amendment is to clarify that the enforceability of financial and commodity derivatives and
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similar contracts is not called into question by Article 1062 of the second part of the Russian
Civil Code. We would like to offer some comments on the proposed scope of the amendment,
with a view to strengthening the legal certainty it is intended to provide.

We are grateful for the opportunities we have had over the past few years to discuss issues
relating to the financial markets in Russia with experts from the Russian State Duma and with
the Association of Russian Banks. We commend the excellent work you are doing, and we
continue to stand ready to advise from the perspective of the global derivatives markets on ways
in which the Russian legal framework for derivatives may be strengthened to enhance the
confidence of international financial market participants when dealing with Russian banks and
large Russian corporate counterparties, reinforcing the efficiency and integrity of the Russian
financial markets.

ISDA is the global trade association representing leading participants in the privately negotiated
derivatives industry. ISDA was chartered in 1985, and today has more than 700 member
institutions from 50 countries, including Russia. These members include most of the world’s
major financial institutions that deal in privately negotiated derivatives, as well as many
corporations, governmental entities and other end-users that use over-the-counter derivatives to
manage efficiently the financial market risks inherent in our business activities. As you know,
ISDA documentation is the standard for OTC derivatives transactions globally. A current list of
ISDA’s members, as well as other information about ISDA and its activities, is available on our
website at www.isda.org.

We have had the opportunity to review an English translation of the proposed amendment, a
copy of which we attach to this letter as Annex 1 so that you may assess our comments against
the translation we have used. Some of the drafting is quite difficult to understand, but this may
reflect the translation or a lack of expert familiarity on our part with principles of the Russian
Civil Code that may be relevant to interpretation of the proposed amendment.

As in our previous discussions, we defer completely to national legal and regulatory policy
experts in Russia as to the appropriateness of the proposed amendment and its relation to other
substantive areas of Russian financial and commodity law and regulation. We offer these
comments exclusively from an international financial market perspective as respectful
suggestions for your consideration.

We have two principal substantive comments and, as noted above, some questions regarding the
drafting. Our principal substantive comments both relate to the scope of the amendment. They
are:

1. Scope of transactions covered. The proposed amendment does not appear to be wide
enough to cover the full range of derivative transactions that Russian banks and Russian
corporate counterparties will want to transact in order to manage their financial or
commodity price risk. Our experience, having looked at these issues in a wide range of
jurisdictions from various legal traditions, strongly suggests that a broad, inclusive and
flexible definition of the scope of financial transactions protected from the risk of the
anti-gambling statute provides the best protection from legal uncertainty. It also helps to
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avoid the need to revisit and amend the legislation as market activity deepens and
evolves. In Annex 2 to this letter we have proposed drafting to expand the scope of
financial transactions protected by the amendment.

Scope of licensed entity requirement. Many countries, when implementing legislation to
exempt financial and commodity market activity from anti-gambling rules, have not felt
the need to restrict the scope of the exemption so that at least one party is a licensed or
regulated institution. The key point is that the policy that underlies anti-gambling rules is
not relevant to legitimate investment and risk management activities carried out in the
financial and commodity markets. Nonetheless, to the extent that you conclude that this
limitation should remain, we strongly believe that it is in the interest of the future
stability, efficiency and liquidity of the Russian financial markets that the limitation be
clarified to include non-Russian financial institutions. Russian corporate counterparties
will strongly benefit from the widest possible choice of financial services, generating
greater depth and liquidity in the markets and therefore greater opportunities for all
Russian financial market participants, including Russian banks and other Russian
financial institutions. In Annex 2 we have proposed some drafting amendments to clarify
this point.

In terms of drafting comments:

(a)

(b)

It does not seem to be entirely clear what is intended by the phrase “any event governed
under this Law”. Does the reference to “Law” simply mean the amendment itself (as
opposed to the whole of Article 1062 or some greater part or indeed the whole of the
Russian Civil Code? We assume so and have suggested an amendment to clarify this, but
we appreciate that this may simply be a question of the translation, and that the reference
is clear in Russian.

Regarding the phrase “the probability of occurrence of which is unknown” (which
modifies “any event governed under this Law”), we were not entirely sure whether this is
a necessary qualification. Again, this may be a translation issue, but probability can only
ever be estimated, and reasonable market participants may differ as to the degree of
probability. It is not clear, therefore, what is meant by the probability of something being
“unknown”, or in what situations, by contrast, a probability could be said to be known.
We have suggested deleting this qualification, simply for the sake of clarity.

We hope that you find these comments helpful. We have attached English and Russian versions
of Article 1062 Civil Code with and without ISDA’s comments. We would be very pleased to
discuss them further with you.

We have in the past discussed a number of other issues with you relating to the development of
the legal framework for Russia’s financial and commodity markets. We refer in this regard to
our letter of 15 December 2005 to Mr Oleg Ivanov of the State Duma and Dr Ekaterina Sidorova
representing the Association of Russian Banks (which itself refers to earlier discussions and
correspondence over the past few years).
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In particular, we would be pleased to continue our discussions with you regarding close-out
netting legislation and also would be pleased to discuss with you the introduction in Russia of a
comprehensive modern legal framework for financial collateral arrangements. As you know,
most jurisdictions in the world with developed financial markets have not only introduced
close-out netting legislation (where close-out netting was not already available under general
principles of law) but have also modernized their legal regimes for financial collateral
arrangements (including the member states of the European Union) by the introduction of the
European Financial Collateral Arrangements Directive. It is important to the strength, stability,
efficiency and liquidity of modern financial markets, both over-the-counter (OTC) and organized
exchanges, that financial collateral be available to support trading and to manage credit risk.
This can only occur where the local legal framework is sufficiently clear and robust.

We hope that you find these comments helpful. We remain at your disposal for further
clarifications. Please keep us up-to-date regarding further amendments to this proposed
legislation or any related issues on which you might find our perspective helpful. Should you
require any further information, please do not hesitate to contact Peter Werner in London on +44
20 7330 3550 / pwerner@isda.org.

Yours faithfully,

Dr Peter M Werner
Director of Policy
pwerner(@isda.org
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ANNEX 1

English translation of proposed amendment to Article 1062 — WITHOUT ISDA COMMENTS

Deputies of the State Duma

V.M Reznik, A.G. Aksakov and

Member of the Counsel of the Russian
Federation C. A. Vasiliev

Draft

FEDERAL LAW

On amendments to the Article 1062 of the second part of the Civil Code of the Russian
Federation

Section 2 to be added to the Article 1062 of the second part of the Civil Code of the
Russian Federation (The Code of Laws of the Russian Federation, 1996, #5, Page 410):

Section 2.  Claims arising from the monetary obligations of the party (or parties)
involved in transactions that depend on price changes of commodities or securities, exchange
rates, level of inflation (or estimates calculated on the basis of these measures or their
combinations) or any payments that is dependent on the occurrence or nonoccurrence of any
event governed under this Law the probability of occurrence of which is unknown, are not
subject the rules of the present article and should be granted judicial protection in the case when
at least one of the parties is a legal entity licensed to conduct banking operations or activity on
securities markets, or licensed to conduct operations on organized exchanges for transactions on
organized exchanges. Claims of physical entities (individuals) related to the transactions
specified in this section should be granted judicial protection only in the case when such
transactions are conducted on organized exchanges.

President
Russian Federation
V. Putin
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ANNEX 2

English translation of proposed amendment to Article 1062 — WITH ISDA COMMENTS

Deputies of the State Duma

V.M Reznik, A.G. Aksakov and

Member of the Counsel of the Russian
Federation C. A. Vasiliev

Draft

FEDERAL LAW

On amendments to the Article 1062 of the second part of the Civil Code of the Russian
Federation

Section 2 to be added to the Article 1062 of the second part of the Civil Code of the
Russian Federation (The Code of Laws of the Russian Federation, 1996, #5, Page 410):

Section 2.  Claims arising from the monetary obligations of the—party—{or—parties}
involved in transactions that depend on priee-changes in the prices of securities or commodities
or-seeurities, interest rates, currency exchange rates, level-ofinflationferestimates-ealeulated-on
the-basis—of these-measures-or-their-combinations)-or-anypaymentslevels of inflation or credit

risk, levels of financial or commodity indices or similar transactions or combinations of such
transactions transacted in the financial or commodity markets whether over-the-counter or on
organized exchanges or anx anment obllgatlon under such a transaction that i is dependent on the
occurrence or #es revent-governed-u : w—th ;
ef—w%eh—rs—uﬂlmew&non -occurrence of anx change in a price, rateE or level of a txge referred to
above are not subject to the rules of the present article and should be granted judicial protection
in the case when at least one of the parties is a legal entity licensed to conduct banking
operations or activity on securities or commodities markets, or licensed to conduct operations on
organized exchanges for transactions on organized exchanges, including any such legal entity
licensed under the laws of a foreign jurisdiction or an international financial institution. Claims
of physical entities (individuals) related to the transactions specified in this section should be
granted judicial protection only in the case when such transactions are conducted on organized
exchanges.

President
Russian Federation
V. Putin
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ITPHJIO)KEHUE 2

Ilepe6oo na anznuiickuii A3vIK RPeOnaAzaemozo usmeHeHus Kk cmamoe 1062
¢ kommenmapusamu ISDA

Buocumoro nenyratamu
I'ocynapcrBenHoOM [{ymbl

B.M.Pe3nukom, A.I'.AKCakOBEIM U

wieHoMm Cosera Penepanuun

C.A.BacunbeBsim

IIpoexT
®EJIEPAJIBHBIN 3AKOH

O BHeceHuMn n3MeHeHus1 B cTaThbio 1062 yactu Bropoi I'paxkaanckoro kogexca Poceuiickoi
Denepanuu

Cratbio 1062 gactu Bropoii ['paxnanckoro konekca Poccuiickoit deaepanuu
(Cobpanue 3akonomarensctBa Poccuiickoit @eneparum, 1996, Ne 5, ct. 410) nomomHUTE
MMyHKTOM 2 B CJIETYIOILEH PEAAKIINHN:

Yacte BTOpass Ha TpeGoBanusI, CBSI3aHHBIE C yUYaCTHUEM B CHIENIKAX, TIPSy CMaTPUBAIOLINX
0053aHHOCTH CTOPOHBI (CTOPOH) YIJIAYKMBATh ICHEKHBIE CYMMBI B 3aBUCUMOCTH OT U3MEHEHHS
IIeH Ha [IeHHbIe OyMaru WX TOBAaphl MM IIEHHbIE OyMaru, MpOIEHTHBIX CTaBOK, Kypca BaJIOT,
ypOBHs UHGIISIMY (MM 3HAYCHUH, pACCUNTHIBAEMBIX Ha OCHOBAHUH YKa3aHHBIX ITOKa3aTeNei
WJIN UX COBOKYITHOCTH ), WJTH JIFOOBIX KOMIIEHCHPYEMBIX YPOBHEH MH(ISINN UM KPEIUTHOTO
pHcKa, ypoBHEH (PMHAHCOBBIX WJIM TOBAPHBIX MOKA3aTeseH, MM B AaHATOTUYHBIX CAETIKAX WIN
COBOKYITHOCTH TaKUX CJIEJIOK, TPOBOAMMBIX Ha (PMHAHCOBBIX MJIM TOBAPHBIX PHIHKAX BHE OUPKH
1100 Ha OUpIKe, UITH € JIIOOBIM TUIATEKHBIM 0053aTEILCTBOM IO MOJJOOHOMU CHIEKe, KOTOPOe
3aBUCHT OT BO3HHUKHOBEHHS JINOO OT HEBO3ZHUKHOBEHHSI HHOTO MPEAYCMOTPEHHOT'O 3aKOHOM
00CTOSTENBCTBA, OTHOCUTEIIBHO KOTOPOT'0 HEM3BECTHO HACTYIUT OHO MIIU HET,
HEBO3HUKHOBEHHS MHOTO M3MEHEHHUSI 1IeH, CTABOK MIJIM YPOBHEH, ITOIOOHBIX BBIICYKAa3aHHBIM,
MpaBUJIa HACTOSIIEH CTaThU HE PACIPOCTPAHSIOTCA, M YKa3aHHbIE TPeOOBaHMS MOJIekKAT
CyAeOHOI 3amuTe, eCIu XOTsI OBl OTHOW M3 CTOPOH IO CAEJKE SBISIETCS I0PUIMYECKOE JHIIO,
MOJTyYHBILIEE JIUIICH3HIO Ha OCYIIECTBICHHE OAHKOBCKUX OTEpalMii WK ONlepaluii Ha PbIHKe
[IEHHBIX OyMar JIn00 TOBApHOM PBIHKE, a MO C/IEJIKaM, 3aKIII0UEHHBIM Ha OMpKe — IOPUANIECKOe
JIMIIO, MOJTyYUBIIIEE JIMIICH3UIO, HA OCHOBAHUHU KOTOPOW BO3MOXHO 3aKJIIOUYEHHUE CIENIOK Ha
OuprKe B COOTBETCTBUH C 3aKOHAMH MHOCTPAHHOHN FOPUCIUKIINHI, WA MEXITyHAPOIHOE
¢unancoBoe yupexaenue. TpeboBanus Gpusnueckux JuIl (rpaxaaH), CBI3aHHbIC C YYaCTHEM B
yKa3aHHBIX B HACTOAIIEH YacTH CHENKaX, MOIekKAaT CyAeOHOM 3aIUTe TOIBKO MPH yCIOBUH
3aKIIIOYCHHUS TAKUX C/IETIOK Ha OUpIKe.

[Ipe3uneHt
Poccuiickoit @enepanun
B.Ilytun
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IMPUJIO)KEHUE 2

Ilepeeoo npeonazaemozo usmenenus kK cmamoe 1062 na anenuiickuil A3viK ¢
kommenmapuamu ISDA

Bnocumoro nenyratamu
l'ocynapcrBennoi [{ymbl

B.M.Pe3nukoMm, A.I'.AkCakOBEIM U

yneHoMm Coeta Denepanuu

C.A.BacunbeBniM

IIpoexkT
®EJEPAJIBHBINA 3AKOH

O BHecennn u3MeHeHHus1 B cTaTbio 1062 yactu Bropoii I'paxxnanckoro kogexca Pocceuniickoit
denepanuu

Cratsbio 1062 yactu Bropoii ['paxnanckoro konekca Poccuiickoit denepanuu
(Cobpanue 3akonomarensctBa Poccuiickoit @eneparum, 1996, Ne 5, ct. 410) nomomHUTE
MMyHKTOM 2 B CJIETYIOILEH PEAAKIINHN:

Yacts BTOpas Ha TpeGoBaHus, CBs3aHHBIE C yYaCTUEM B CEIIKAX, IPEIyCMaTPUBAIOIINX
00513aHHOCTh €FOPOHbHETOPOH) YIIAUNBATh ICHEKHBIE CYMMBI B 3aBUCUMOCTH OT U3MEHEHHS

LICH Ha [ICHHbIe OyMaru uim TOBapBI WITH I.[CHHBIC 6yMarH ngo;;eHTHLIx CTaBOK, BATIOTHOT'O
0OMEHHOT 0 Kypca ..,.

I/IH(I)JISIQI/II/I HJIW KPECAUTHOT'O PUCKA, y_[ZOBHeﬁ ghI/IHaHCOBHX HJIW TOBAPHBIX HOKa.?»a.Te.HeI\/'I2 HJn B
AHAJIOTMYHBIX CACIKAX WKW COBOKYITHOCTHU TAKHWX CACIIOK, TPOBOAMMBIX Ha ghI/IHaHCOBBIX 50044

TOBAPHBIX PBIHKAX BHE OMPKH JTUO0 Ha OWpiKe, WIH C JIFOOBIM IIATEKHBIM 0053aT€IhCTBOM 10
nog06H0H CIIEIKE, KOTopoe 3aBUCHUT OT BOSHUKHOBEHUSA JIN0O OFHEBOSHHKHOBSHISI HHOFO

OHO-HIHHET; HCBO3HUKHOBCHMS MHOTO U3MEHEHUS 1ICH, CTABOK WM YPOBHEM, n0g06HLIX
BBINICYKA3aHHBIM, TIPAaBUJIa HACTOSINEH CTaThH HE PaCIPOCTPAHAIOTCS, U yKa3aHHbIE TPeOOBaHUS

MOJIeXKAT CyneOHOM 3alTuTe, €CJIM XOTsI ObI OJTHOM M3 CTOPOH TIO CIIETIKE SBIJISICTCS FOPUANIECKOE
JUII0, TIOyYHUBIIIee TUIIEH3UIO HA OCYIIECTBICHNEe OAHKOBCKHUX OIEpAIlHii WU ONlepanuii Ha
PBIHKE IIEHHBIX OyMar Ju00 TOBapHOM PBIHKE, a M0 CIeJIKaM, 3aKJIF0UeHHBIM Ha OMpIKe —

IOPUANYECKOE JIMIO, TOJIYYMBIIEE JIMIIEH3UI0, HA OCHOBAHUU KOTOPOU BO3MOYKHO 3aKIIIOYEHUE
CIIENIOK Ha OUPXkKE B COOTBETCTBUU C 3aKOHAMM MHOCTPAHHOW FOPUCIUKITUY, WIN
MeXJIyHapoaHoe uHaHcoBoe yupexxaeHue. TpedoBanus pu3nueckux Juil (TpakaaH),

CBSI3aHHBIC C YYaCTHEM B YKa3aHHBIX B HACTOSIICH YaCTH CAENKaX, MOJIeKAT CyAcOHOM 3amuTe
TOJIBKO TIPH YCJIOBUU 3aKIIFOUEHUS TAKUX CIEJIOK Ha OUpIKe.

[Ipe3unent
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Poccuiickoi denepanun
B.ITyTun



