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CANADIAN ADDENDUM

to the

ISDA NORTH AMERICAN OIL ANNEX

to the Schedule to the 

ISDA Master Agreement

Purpose of this Addendum.  This Canadian Addendum constitutes an Addendum to the ISDA North American Oil Annex (herein referred to as the “Oil Annex”), and supplements and amends the Oil Annex with respect to Oil Transactions thereunder.  Unless amended herein, the Oil Annex continues to apply to Oil Transactions.  Capitalized terms used in the Canadian Addendum which are not herein defined will have the meanings ascribed to them in the Oil Annex.  In the event of a conflict between the terms of this Canadian Addendum and the Oil Annex, the terms of this Canadian Addendum shall apply.

(a)
Measurement.  Clause (c)(iii) of the Oil Annex is amended by inserting the words “in the U.S., or fifteen (15) degrees Celsius (15°C) in Canada,” after the words “sixty degrees Fahrenheit (60°F)” in the thirteenth line thereof.

(b)
Payment.

(i) 
Payment – Crude Oil.  Clause (d)(i)(B) of the Oil Annex is amended by replacing the phrase “20th day” with the phrase “25th day” in each instance in which such phrase appears.
(ii)
Payment – Price Rounding.  Clause (d)(iii) of the Oil Annex is amended by inserting the following at the end thereof:

“Oil Product priced in Cubic Meters shall be rounded to the fourth decimal place, and all Canadian Dollar amounts shall be rounded to the nearest cent.”
(c)
Cubic Meters.  The Oil Annex is amended by replacing the phrase “gallon or Barrel (as applicable)” with the phrase “gallon, Barrel or Cubic Meter (as applicable)” in each instance in which such phrase appears.
(d)
Failure to Deliver or Take Delivery.  The first sentence of clause (f) of the Oil Annex is replaced with the following:

“Unless excused by Force Majeure, Apportionment or the other party's failure to perform, if a party fails to deliver or take delivery of all or part of the Quantity of Oil Product as required in a particular Oil Transaction during the applicable Delivery Period (the “Failing Party”), the parties will negotiate in good faith to promptly agree to a resolution for such failure within the number of Local Business Days specified in clause (t)(3) of the Oil Annex as the “Negotiation Period”, if any.”
(e)
Oil Taxes.

(i)
Clauses (h)(i) and (h)(ii) of the Oil Annex are amended by deleting the word “state” in each instance in which such word appears and replacing it with the word “provincial”.
(ii)
Clause (h) of the Oil Annex is amended by inserting the following at the end thereof:

“(x)
The Price (as such term is defined in the relevant Confirmation) to be paid for any goods and services supplied pursuant to this Oil Annex as determined in accordance with this Oil Annex is exclusive of GST and other applicable sales taxes.  Each party shall be liable for and shall pay all GST and applicable sales taxes payable upon and in connection with any amounts payable by such party in accordance with Excise Tax Act (Canada) and any applicable provincial legislation.  When Seller is required to collect GST, similar value added taxes and sales taxes from Buyer, Seller's invoice shall include information prescribed by the Input Tax Credit Information Regulations under the Excise Tax Act (Canada) and other Applicable Law.

(xi)
Notwithstanding any other provision of this Oil Annex, if any amount becomes payable (the “Payment Amount”) by either the Buyer or Seller as a result of a breach, modification, settlement or termination of any Oil Transaction entered into pursuant to this Oil Annex and GST, provincial sales tax, Harmonized Sales Tax or Quebec sales tax is deemed by Section 182 of the Excise Tax Act (Canada), Section 318 of the Quebec Sales Tax Act or similar legislation to be included, then the amount payable by the payer shall be increased so that the Termination Payment retained by the payee is net of such taxes. 

(xii)
Importer/Exporter of Record.
If applicable, the Buyer and Seller will specify at the time of the Oil Transaction if the Oil Product is to be exported out of Canada or imported into Canada and, unless otherwise specified, the Buyer or Seller will be designated to export or import the Oil Product.  The party designated as importer undertakes to determine under Applicable Law any import license requirements, to obtain any import license or other official authorization, including authorization from the National Energy Board (Canada), and to carry out any Canadian customs formalities, including the obligation to file customs declarations and pay any duties, taxes, Goods and Services Tax and fees as a result of the import of Oil Product into Canada. The party designated as the exporter undertakes to determine under Applicable Law any federal or provincial export license requirements, obtain any export license or other official authorization, including authorization from the National Energy Board (Canada), and carry out any customs formalities for the export of Oil Product out of Canada.

If applicable, the Buyer and Seller will specify at the time of the Oil Transaction if the Oil Product is to be exported out of the U.S. or imported into the U.S and, unless otherwise specified, the Buyer or Seller will be designated to be the exporter of record or importer of record out of or into the United States.  The party designated as importer of record undertakes to determine under Applicable Law any import license requirements, and the importer of record shall pay customs duty, superfund levy, petroleum oil spill tax and any other taxes or costs that might apply to the import of Oil Product.  The party designated as exporter of record undertakes to determine under Applicable Law any export license requirements under the U.S. Export Administration Regulations (“EAR”), inform the other party of all license conditions and if applicable, make Electronic Export Information filings under the Automated Export System.  If Oil Product exported out of the U.S. and imported into Canada under the terms of an Oil Transaction is for consumption or use in Canada per Section 754.2(b) of the EAR, no re-export is authorized without prior authorization by the U.S. Government.
If a party is not designated as the importer and/or exporter of Oil Product and the Oil Product crosses the International Border, or if title to Oil Product is transferred at the International Border, the party who has title to the Oil Product on the applicable side of the International Border shall be responsible for any import and export requirements under Applicable Law.  

(xiii)
NAFTA.  If Oil Product is to be exported from the U.S. or Canada, Seller shall specify, at the time an Oil Transaction is entered into, whether the Oil Product sold hereunder is eligible for NAFTA preferential duty treatment, otherwise, Oil Product will be deemed to be ineligible.  
If Seller specifies that the Oil Product is eligible, it shall provide Buyer with a duly completed NAFTA Certificate of Origin before export of the Oil Product from the U.S. or Canada and thereafter, with all documentation necessary to substantiate to a Governmental Authority that the Oil Product sold hereunder is eligible for NAFTA preferential duty treatment.  If the Oil Product sold hereunder is certified as eligible and is subsequently found ineligible for NAFTA preferential duty treatment, Seller shall reimburse Buyer for any customs duties, taxes, interest, fees and penalties incurred by Buyer as a result of the Oil Product being found to be ineligible for NAFTA preferential duty treatment.  In the event Seller disagrees with the assessment of ineligibility for NAFTA preferential duty treatment, Buyer will cooperate with any objection process, but Seller shall be responsible for all costs associated with same.”
(f)
Compliance with the Law – RBOB.  Clause (l)(iii) of the Oil Annex is amended by inserting the following at the end thereof:

“This clause (l)(iii) applies to Oil Products imported, bought or sold in the U.S., and for the purposes of Oil Products imported, bought or sold in Canada under this Canadian Addendum, the Seller and Buyer shall comply with all Applicable Law for reformulated gasoline and blendstocks including, but not limited to, regulations found under CEPA as may be revised or amended from time to time.  The Buyer and Seller acknowledge that, in connection with the gasoline purchased and sold pursuant to this Canadian Addendum and placed in the Ontario market, as defined in the Ethanol in Gasoline Regulation (Ontario Regulation 525/05), as between the Parties, the Buyer is the “fuel supplier” for the purposes of the Ethanol in Gasoline Regulation (Ontario Regulation 525/05).

For the purposes of Oil Product exported to the U.S., Seller agrees to provide Buyer with a TSCA Certificate that certifies that all of the chemical substances contained in all shipments of Oil Product made pursuant to this Agreement are in compliance with all applicable requirements or orders under the Toxic Substances Control Act (U.S.).”
(g)
Pipeline Tariff Recovery.  Clause (m) of the Oil Annex is amended by inserting the following at the end thereof:

“In the event that Buyer and Seller agree that Seller shall deliver the Oil Product at a location other than the Delivery Location, if such delivery results in a difference in quality Equalization then such difference shall be added or deducted from the amount due.”
(h)
Eligible Financial Contract.  The parties intend that this Agreement including all Oil Transactions hereunder, each and together, constitute an “eligible financial contract” under and in all proceedings related to the Bankruptcy and Insolvency Act (Canada), the Companies' Creditors Arrangement Act (Canada) and the Winding-up and Restructuring Act (Canada) and will be treated similarly under and in all proceedings related to bankruptcy, insolvency or similar law (regardless of jurisdiction application or competence of such law) or any ruling, order, directive or pronouncement made pursuant thereto).

(i)
Additional Representations.  Each party represents that it is a “Qualified Party” within the meaning of Paragraph 9.1 of the Alberta Securities Commission Order 91-503 or other similar Applicable Law and an “accredited counterparty” within the meaning of the Derivatives Act (Quebec) and the regulations thereunder, as applied by the Autorité des marchés financiers, or other similar Applicable Law, in each case, as each such definition may be amended from time to time, and each party undertakes to provide such information as may be reasonably requested by the other party from time to time to verify such status.
(j)
Canadian GST Numbers

Party A:
___________________

Party B:
___________________

(k)
Miscellaneous.

This Agreement and all documents, correspondence, discussions, negotiations and the settlement of any disputes relating thereto shall be in English only.  La présente convention, de meme que tout document, correspondance ou discussion et le règlement de tout différent y afférant, seront uniquement dans la langue anglaise.
If one of the parties is in Quebec, the parties recognize and agree that this Agreement and all agreements entered into thereunder shall be effective when executed by the party outside of Quebec, and accordingly is entered into between the parties outside of Quebec.
(l)
Definitions
(i) Clause (s)(iii) of the Oil Annex is replaced with the following:

(iii)
“Applicable Law” means any federal, state, provincial, or local law, statute, regulation, code, ordinance, license, permit, compliance requirement, decision, order, writ, injunction, directive, judgment, policy, decree, including any judicial or administrative interpretations thereof, or any agreement, concession or arrangement with any Governmental Authority, applicable to either party or either party's performance under any Oil Transaction, and any amendments, replacements, or modifications to the foregoing.

(ii)
Clause (s)(x) of the Oil Annex is replaced with the following:

(x)
“Dollar” means the lawful currency of the U.S. or Canada, as specified by the parties in respect of an Oil Transaction.  If a currency is not specified explicitly as U.S. or Canadian by the parties in respect of an Oil Transaction, then the default currency shall be Canadian Dollars.
(iii)
Clause (s)(xvii) of the Oil Annex is replaced with the following:

(xvii)
“Governmental Authority” means any foreign, Canadian or U.S. federal, state, provincial, regional, local or municipal governmental body, agency, instrumentality, authority or entity established or controlled by a government or subdivision thereof, including any legislative, administrative or judicial body, or any person purporting to act therefor.

(iv)
Clause (s)(xxvii) of the Oil Annex is amended by inserting “provincial,” after the words “all federal,”, in the first line.

(v)
Replace clause (s)(xliv) of the Oil Annex with the following:

(xliv)
“U.S.” means United States of America.

(vi)
Add the following as new clauses (s)(xlvi) through (liv) of the Oil Annex:

(xlvi)
“Apportionment” means a curtailment in the quantity of Oil Product that a party is able to transport on a specific transportation system that is applied by such specific transportation system due to a shortage of transportation capacity which affects the performance by such party of its obligations under an Oil Transaction.

(xlvii)
“Canadian Dollar” means the lawful currency of Canada.
(xlviii)
“Canadian Environmental Protection Act” or “CEPA” means the federal regulations under the Canadian Environmental Protection Act, R.S.C. 1999, c. 33.

(xlix)
“Cubic Meter” or “m3” means the volume of Oil Product occupying one cubic meter which is equivalent to 6.29287 Barrels at fifteen (15) degrees Celsius, except for heavy crude oil with a density greater than 904 kg/m3 which shall be made at 6.2898105 barrels per cubic meter, unless otherwise specified.

(l)
“Equalization” means the methods and calculations for Oil Product quality and adjustments as published by the Equalization Steering Committee of the Canadian Association of Petroleum Producers (CAPP) or as otherwise utilized by the applicable pipeline or facility operator.

(li)
“Goods and Services Tax” or “GST” is the goods and services tax imposed under part IX of the Excise Tax Act (Canada).

(lii)
“Harmonized Sales Tax” or “HST” is the harmonized sales tax imposed under part IX of the Excise Tax Act (Canada) with respect to certain participating provinces in Canada.

(liii)
“International Border” means the international boundary between Canada and the United States.

(liv) 
“NAFTA” means the North American Free Trade Agreement, as amended or replaced from time to time.
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