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26 April 2010
New financial collateral law / definition of “eligible secured claims”
Dear Sirs,

The International Swaps and Derivatives Association, Inc. (ISDA) welcomes the final draft of
the new financial collateral law as published on the website of the Ministry of Finance on
29 March 2010.

One aspect of the revised draft raises an important concern, which we would like to draw to your
attention. We note that the definition of “eligible secured claims’ (contained in Section 5(1) of
the present draft and incorporated by reference also in the definition of trades eligible for close-
out netting) limits the scope of secured claims to those arising from "trades, the subject of which
are exclusively money, investment instruments, emission alowances or commodities’ (emphasis
added). This limitation is contained in Section 323a(2) of the Commercial Code as presently in
force but was not contained in the second consultation material on the new financia collatera
law.

Whilst it is clear that financial collateral arrangements are closely linked to the financial markets,
the word "exclusively" will cause considerable legal uncertainty in determining whether or not
certain commonly recognised derivative transactions fall within the financial collatera and
close-out netting regime (just as the word "exclusively" currently causes legal uncertainty in
Section 323a(2) of the Commercial Code). We believe that this legal uncertainty will be
particularly acute with respect to transactions that can be classified as investment instruments
under Sections 3(1)(j) and 3(1)(k) of the Capital Market Act, where a dlight variation in the
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nature of the underlying may lead to different treatment of the transaction. Such aresult would
appear to be inconsistent with the principles on which the Directive 2002/47/EC on financial
collateral arrangements and the recognition of close-out netting are based, namely reducing
systemic risk in the financial system through increasing legal certainty.

For that reason, ISDA strongly supports the proposal, made by the Czech Banking Association,
to delete the word "exclusively" from Section 5(1) of the draft financial collateral law.

We would be pleased to discuss this further with you if you would find that helpful.

Y ours faithfully

Dr Peter M Werner Edward Murray
Senior Director Chairman
pwerner@isda.org ISDA Financial Law Reform Committee

ed.murray@allenovery.com
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26 dubna 2010
Navrh zakona o finan¢nim zajisténi / definice pohledavek, které lze zajistit finan¢nim
zajisténim
Vazeni,

The International Swaps and Derivatives Association, Inc. (Mezinarodni asociace pro swapy
a derivaty, dale jen ISDA) vita zavére¢ny navrh zakona o finan¢nim zaji$téni, ktery byl dne
29. bfezna 2010 zveiejnén na internetové strance Ministerstva financi.

Chtéli bychom upozornit na jeden prvek revidovaného néavrhu zdkona, ktery ptedstavuje
vyznamny problém. Definice pohledavek, které 1ze zajistit finanénim zajisténim (obsazena v § 5
odst. 1) predlozené¢ho navrhu zékona a odkazem obsazena také v definici obchodu, u kterych Ize
pouzit zavérecné vyrovnani), omezuje rozsah zajisténych pohledavek na pohledavky z "obchodd,
jejichz pfedmétem jsou vyluéné penézni prostiedky, investiéni nastroje, povolenky na emise
sklenikovych plyni nebo komodity" (podtrzeni jsme pfidali pro zdiraznéni). Toto omezeni je
obsazené v § 323a odst. 2) obchodniho zakoniku, v platném znéni, ale nebylo obsazené
v konzultaénim materialu ¢. 2 o ndvrhu zakona o finan¢nim zajisténi.

| kdyZ je nesporné, ze dohody o finan¢nim zaji$téni jsou uzce spojeny s finanénimi trhy, slovo
"vyluéne€" zplsobi zna¢nou pravni nejistotu pii urCovani toho, zda urcité bézné uznavané
derivatové transakce spadaji do rezimu finan¢niho zajiSténi a zavére¢ného vyrovnani, ¢i ne
(stejné tak slovo "vyluén¢" nyni zpusobuje pravni nejistotu v § 323a odst. 2) obchodniho
zékoniku). Podle naseho nazoru tato pravni nejistota bude obzvlasté vyznamna v piipadé
transakci, které spadaji mezi investi¢ni nastroje podle § 3 odst. 1) pism. j) a k) zakona
0 podnikani na kapitalovém trhu, kde mala odchylka v podstaté podkladového aktiva muze vést
k odlisné klasifikaci transakce. Takovy vysledek by byl v rozporu se zasadami, na kterych je
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zalozena smérnice 2002/47/ES o dohodach o finan¢nim zajiSténi a uznavani zavérecného
vyrovnani, a to konkrétné¢ snizovani systémového rizika ve finan¢nim systému diky snizovani
pravni nejistoty.

ISDA proto velmi podporuje navrh u¢inény Ceskou bankovni asociaci, aby se z navrhu zékona
0 finanénim zajisténi, z § 5 odst. 1), vypustilo slovo "vyluéné".

Pokud si to budete ptat, radi s Vami tuto véc podrobnéji projednéme.

S (ctou,

Dr Peter M Werner Edward Murray

Seniorni feditel Predseda

pwerner@isda.org Vybor ISDA pro reformu finan¢niho prava

ed.murray@allenovery.com
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