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National Bank of Serbia
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Email: kabinet@nbs.rs

Attention: Dr. Jorgovanka Tabakovi¢, Governor

Re: Comments on the Draft Financial Collateral Act

Dear Dr. Tabakovic¢,

The International Swaps and Derivatives Association (ISDA)! — committed to promoting
development of sound risk management practices on international financial markets closely relying
on adequate legal and regulatory treatment of over-the counter (OTC) derivatives transactions — is
dedicated to offer all possible assistance to Serbian market participants with regard to improving the
current legal framework for derivatives in Serbia. This initiative is in line with ISDA's mission to
facilitate statutory support for OTC derivatives, the legal enforceability of standard market
documentation such as the ISDA Master Agreement and Credit Support Documents, and thereby
foster greater harmonization of international and European standards in order to cope with difficult
market conditions.

The European Bank for Reconstruction and Development (EBRD) was established to help build a
new, post-Cold War era in Central and Eastern Europe. It has since played a historic role and gained
unique expertise in fostering change in the region —and beyond. The EBRD is committed to furthering
progress towards ‘market-oriented economies and the promotion of private and entrepreneurial
initiative’. This has been its guiding principle since its creation at the beginning of the 1990s and,
new challenges and the welcoming of new countries to the EBRD world notwithstanding, will
continue to be its mission in years to come. Within EBRD, one of the strategic initiative is a
development of Local Currency and Local Capital Markets (LC2 Initiative). The strategic objective
of the LC2 Initiative is to achieve more efficient and self-sustaining financial intermediation in the
EBRD's countries of operations through broader use of local currency and the development of local
capital markets, thereby contributing to economic growth and fostering a more stable financial
environment. The LC2 Initiative concentrates efforts to increase the share of EBRD investments in
local currencies and to identify and support sequenced reforms in local capital markets across five
interrelated themes: - building stable and sustainable macroeconomic policy frameworks; improving

ISDA is the global trade association representing leading participants in the privately negotiated derivatives industry, a business that includes
interest rate, currency, commodity, credit and equity swaps, options and forwards, as well as related products such as caps, collars, floors and
swaptions. ISDA currently has more than 840 member institutions from 64 countries on five continents. More than half of the total membership
is based in the European Union and neighbouring countries and a significant portion of the rest comprises participants active in the European
financial markets as dealers, service providers or end users of derivatives. Promoting legal certainty for crossborder financial transactions through
law reform has been one of ISDA's core missions since it was chartered in 1985.
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the legal and regulatory environment to support capital market activity; developing financial market
infrastructure including trading, clearing and settlement; developing the institutional investor base;
and promoting a more efficient transaction environment and expanded product range.

ISDA and EBRD very much welcome a long awaited Draft Financial Collateral Act (Nacrt zakona
o finansijskom obezbedenju) published by the National Bank of Serbia (NBS) on 21 September 20162
(the Draft FCA). In the context of this, ISDA and EBRD are keen to support the draft, especially in
light of discussions of the forthcoming implementation of the Financial Collateral Arrangements
Directive (2002/47/EC) (the Financial Collateral Directive). We see it as a great opportunity to
resolve some legal issues standing in the way of full and unfettered recognition of financial collateral
arrangements with all Serbian counterparties.

While the Draft FCA is a very positive development, we have some comments that we would like to
discuss with you and outline below.

Having worked over the past 25 years with law-makers, regulators and other government officials in
jurisdictions around the world to promote legal enforceability of the ISDA Master Agreement and
Credit Support Documents, which is the leading standard form documentation for international OTC
derivatives transactions worldwide, we hope ISDA's and EBRD's assistance could prove useful to
you.

We have outlined below all our comments on the Draft FCA in the order of priority. We believe that
the comments in relation to Articles 6, 13, 17 and 18 of the Draft FCA, deserve your highest attention
in order to achieve correct implementation of the Financial Collateral Directive in the Serbian
legislation.

Article 6 Draft FCA

e Paragraph 3 of this Article provides that in a cross-border setting (i.e. between residents and/or
non-residents), acquisition and transfer or cash, financial instruments and credit claims
serving as collateral, as well as establishing pledge on those assets, must be carried out in
accordance with restrictions prescribed in the legislation regulating foreign exchange
transactions.

e We are aware that the Serbian Foreign Exchange Act (Zakon o deviznom poslovanju) (the F/X
Act) imposes at least the following restrictions for cross-border security arrangements which
involve Serbian resident entities:

- Cross-border agreements, inbound and outbound (and any amendments thereto) need to
be reported to NBS pursuant to Article 24 of the Serbian F/X Act and the supporting NBS's
Decision on Reporting on Foreign Credit Transactions (Odluka o izvestavanju o kreditnim
poslovima sa inostranstvom). Reporting involves filing specific prescribed forms to NBS
along with the underlying agreement translated into Serbian language which might be a
time consuming process.

- In this reporting process, NBS has a wide discretion and very strict practice and it is not
unusual that NBS refuses to register a transaction if it deems it contrary to the Serbian F/X
Act. Moreover, the established practice of NBS in interpreting the F/X Act is that in case

2 http://nbs.rs/internet/latinica/20/nacrti/20160921_zakon_finansijsko_obezbedjenje.pdf (visited on 10 October 2016).
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of a legal gap i.e. if it would not be possible to subsume a particular transaction (or any of
its component) under any of the provisions of the F/X Act, NBS will consider this
transaction (or its component) as prohibited and will refuse registration.

- Current by-laws and guidelines issued by NBS? provide that a cross-border payment may
not be effected if there is no a specific code (sifra) designated for such payments. If a
code-book (sifrarnik) does not capture all possible financial collateral arrangements, this
may be practically viewed as hidden obstacle for payments under financial collateral
arrangements.

- Atrticle 20 (1) of the F/X Act provides that non-residents may acquire credit claims against
residents only if such claims are based on a cross-border credit arrangement. The F/X Act
is silent in respect to non-resident's entitlement to acquire receivables against resident that
are based on domestic credit arrangement. According to NBS's long current interpretation
of F/X Act, 20 (1) does not permit non-residents to acquire bank's claims against a Serbian
resident debtor.

- If a transaction is not properly registered with NBS (and thereby payments thereunder
violate the F/X regulations), the principal consequence would be that any Serbian banks
would likely refuse to process payments on behalf of the parties in order to avoid fines
and scrutiny of NBS.

e Before-mentioned restrictions prescribed by the Serbian legislation regulating foreign
exchange transactions are not compatible with one of the key principles underpinning
financial collateral arrangements as proclaimed by recital 10 of the Financial Collateral
Directive:

"[...] the creation, validity, perfection, enforceability or admissibility in evidence of a
financial collateral arrangement, or the provision of financial collateral under a financial
collateral arrangement, should not be made dependent on the performance of any formal
act such as the execution of any document in a specific form or in a particular manner, the
making of any filing with an official or public body or registration in a public register,
advertisement in a newspaper or journal, in an official register or publication or in any other
matter, notification to a public officer or the provision of evidence in a particular form as
to the date of execution of a document or instrument, the amount of the relevant financial
obligations or any other matter".

e We kindly suggest that the Draft FCA exempts cross-border financial collateral arrangements
from the restrictions prescribed in the Serbian legislation regulating foreign exchange
transactions, or at least from those restrictions which require that cross-border financial
arrangements are formally reported with NBS in accordance with existing reporting rules.

e This goal may be achieved by referring to Article 11 paragraph 6 of the Draft FCA which
already allows that NBS may prescribe specific conditions and manner of reporting of
financial collateral arrangements. NBS may thus carve-our a specific regime for reporting

NBS's Decision on Reporting on Foreign Credit Transactions (Odluka o izvestavanju o kreditnim poslovima sa inostranstvom) and NBS's Guide-
line for Completing Forms for Reporting on Foreign Credit Transactions (Uputstvo o popunjavanju obrazaca za izvestavanje o kreditnim poslo-
vima sa inostranstvom).



cross-border financial collateral arrangements (i) which differs from the existing regime
imposed by the F/X Act and corresponding Decision on Reporting on Foreign Credit
Transactions (Odluka o izvestavanju o kreditnim poslovima sa inostranstvom) and (ii) which
is in compliance with requirements of recital 10 of the Financial Collateral Directive.

Article 13 in conjunction with Article 18 Draft FCA

Although Article 13 does properly acknowledge that a financial collateral agreement may
require: (i) an obligation of the collateral provider to provide / transfer additional collateral if
the value of the collateral decreases with respect to the relevant financial obligation; (ii) the
right of the collateral provider to withdraw part of the collateral if the value of the collateral
increases with respect to the relevant financial obligation; and (iii) the right of the collateral
provider to substitute the collateral it provided with collateral of at least equal value to the one
substituted, it is not entirely clear that such substitution of the collateral is safeguarded in a
sufficiently clear-cut manner in Article 18 from possible claw-back/avoidance claims
(pobijanje pravnih radnji stecajnog duznika) of insolvency officials.

It seems that avoidance claims for collateral provided after the date of the secured obligation
are not displaced in Article 18 of the Draft FCA which is contrary to Article 8 of the Financial
Collateral Directive which provides that:

"Member States shall ensure that the provision of financial collateral, additional financial
collateral or substitute or replacement financial collateral under such an obligation or right
shall not be treated as invalid or reversed or declared void on the sole basis that:

[...] (i) the relevant financial obligations were incurred prior to the date of the provision of
the financial collateral, additional financial collateral or substitute or replacement financial
collateral.”

Assuming that the Draft FCA did have an intention to transpose Article 8 of the Financial
Collateral Directive, we see a risk that Serbian insolvency officials will not properly
understand that possible substitution of the collateral does not reset hardening periods as
provided by voidable preference rules of the Serbian Insolvency Act (Zakon o stecaju).

We kindly suggest that Article 18 of the Draft FCA provides a clearer guideline to insolvency
officials by expressly stating that substitution of the collateral (including any top-up of
collateral) as provided under Article 13 of the Draft FCA does not give ground for claw-
back/avoidance claims under Articles 119 to 130 of the Serbian Insolvency Act.

Article 17 Draft FCA

We very much welcome that the Draft FCA contains a specific provision on close-out netting.
However, in the interest of standardization and indisputable enforceability of close-out netting
arrangements, would NBS be prepared to consider to revise this Article 17 along the lines of
the close-out netting provisions of the ISDA's Model Netting Act* or perhaps the UNIDROIT
Principles on the Operation of Close-Out Netting Provisions®, having in mind that Serbia is
an UNIDROIT member state?

4

5

Auvailable at: http://assets.isda.org/media/341bbbff/b732bf0a-pdf/
Available at: http://www.unidroit.org/instruments/capital-markets/netting
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Based on the experience in comparable jurisdictions, we believe it is very important
(especially in turbulent times in the financial markets), to provide market participants with
netting and collateral protection which is as wide as possible.

We acknowledge that this may involve alignment with netting rules under Article 82 of the
Serbian Insolvency Act (Zakon o stecaju) and rules for the set-off finality provided in Article
12 of the Act on Insolvency and Liquidation of Banks and Insurance Companies (Zakon o
stecaju i likvidaciji banaka i druStava za osiguranje).

Article 2 in conjunction with Article 19 Draft FCA

Article 2 provides that a financial collateral agreement is one by which a collateral provider
undertakes to, for the purpose of securing the performance of a financial obligation owed by
the collateral provider or any other person, transfer the title of the collateral (prenese sredstvo
obezbedenja) to the collateral taker or establish a pledge (ustanovi zalozno parvo) in favour
of the collateral taker, and the collateral taker undertakes to, in accordance with said
agreement, return the transferred or equivalent collateral to the collateral provider following
the performance of the financial obligation or simultaneously with the performance of the
financial obligation.

On the other hand, Article 19 of the Draft FCA provides that collateral regulated by this statute
can be agreed upon in accordance with provisions of this statute or "any other statute
regulating collateral” (drugi zakon kojim se uraduju sredstva obezbedenja).

We believe that reference to "any other statute regulating collateral” as an alternative legal
source for financial collateral arrangements, is not necessary since financial collateral
arrangement should be regarded as sui generis legal instrument which does not rely on
traditional secured transactions instruments such are possessory pledges (rucna zaloga) or
non-possessory pledges (bezdrzavinska zaloga). Traditional pledges regulated by existing
Serbian statutes (i.e. the Obligations Act (Zakon o obligacionim odnosima) and the Secured
Transactions Act (Zakon o zaloznom pravu na pokretnim stvarima upisanim u registar)) in
many aspects are not fully compatible with main principles proclaimed by the Financial
Collateral Directive.

This might cause issues in practical application of financial collateral arrangements in Serbia,
as market participants will be confused whether they have to follow certain rules and
procedures for granting, receiving, perfecting and maintaining financial collateral which are
not regulated in the Financial Collateral Act.

We therefore kindly suggest that the Draft FCA should be clear that it represents lex specialis
in relation to any other statute regulating collateral in Serbia.

Article 3 Draft FCA

Paragraph 7 of Article 3 permits that the collateral provider and the collateral taker may be
international development banks awarded, in accordance with the regulations of NBS
regulating bank capital adequacy, with the lowest weighing factor. We noticed that EBRD is
not expressly mentioned.



Given that Article 42 of the NBS's Decision on Capital Adequacy of Banks (Odluka o
adekvatnosti kapitala banke) provides that a bank shall assign a 0% credit risk weight to
exposures, among others, to EBRD, we would very much appreciate that EBRD is also listed
in this Article of the Draft FCA along with other already listed supranational financial
institutions.

Article 9 Draft FCA

Article 9 provides credit claims, as collateral, may be only monetary claims from a credit
agreement approved by a bank or other entity which can, in accordance with the law, approve
credits.

Is there a specific reason why the Draft FCA has decided to reduce the credit claims as
financial collateral only to claims from credits advanced by licensed banks and financial
institution preventing thereby that claims (i.e. receivables) under inter-company loans
(zajmovi) may be used as financial collateral?

In cooperation with local market participants and legal experts, should the need arise, EBRD and
ISDA would like to offer assistance to NBS and other Serbian authorities in discussing these issues

further.

We understand that NBS is actively looking into preparing the final implementation act of the
Financial Collateral Directive and, in this context, EBRD and ISDA would like to suggest that the
Serbian regulator considers the aforementioned observations when preparing the final bill.

EBRD and ISDA stand ready to meet to discuss the aforementioned comments.

We hope that our comments are helpful and would be very glad for the opportunity, as the legislative
process progresses, to work closely with NBS to address the issues we have identified and, if
necessary, to meet with its representatives in order to discuss our findings. If ISDA can be of any help
in this process, we hope that you will not hesitate to contact us.

Sincerely,
Dr. Peter M. Werner Jacek Kubas
Senior Director Principal
International Swaps & Derivatives LC2 (Local Currency and Capital Markets
Association Inc (ISDA) Development)
www.isda.org European Bank for Reconstruction and
Tel: +44 20 3808 9700 Development
E-mail: pwerner@isda.org Tel: +44 (0) 207 338 60 00

E-mail; kubasj@ebrd.com
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Hapoana 6anka Cpouje

VYauna Kpasea [lerpa 6p. 12

11000 Beorpan, Pemy6iuka CpOuja
Nwmejn: kabinet@nbs.rs

Ha naxmy: Jlp. Joproanka TabakoBuh, ryBepHep

IIpeamer: KomenTapu Ha Haupr 3axona o puHancujckom ode3doehemy

IlomroBanm,

Bynyhu na je Mehynapoano yapyxkeme 3a ceonose u aepusate (ISDA)! moceheno moacTunamy
pa3Boja 37paBe IIOCIOBHE Mpakce yIpaBjbarkba pH3MIMMA Ha MelyHapoIHUM (QHUHAHCH)CKUM
TP)KUIITUMA, Y3 3HaYajHO OCIIamkamke Ha OATroBapajyhu MpaBHU U PETyIaTOPHU TPETMaH IOCIIOBA ca
¢dbuHaHCHjcKUM nepuBaTMa Ha BanOep3anckom Tpxkumry (OTC), ISDA je cipemHa na yuecHUIIIMA
Ha TpxuTy Peny6nuke CpOuje mpyxu cBy moTpeOHy momoh y nusby yHampehema cagamimer
MIPaBHOT OKBHpPA KOjH c€ OTHOCH Ha pUHAHCH]CKe nepuBaTe y Pemyonui Cpouju. OBa nHUIMjaTHBA
je y ckiany ca mucujoM ISDA na onakia perynatopHy noApinky 3a TproBame OTC nepuBatuma u
MIPaBHY U3BPUIMBOCT CTAHAAPAN30BaHe JJOKyMeHTaluje Koja ce ogqHocu Ha OTC nepuBare, Kao 1ITO
cy Oxsupnu yroBop ISDA u JlokymeHnranuja o oOe3behemwy, y sxespu na gonpuHece Behoj
yckiahleHoctn Mel)yHapOJIHUX M €BPOIICKHX CTaHAapna C MUJEM CaBjaJaBama TEHIKHUX yClIoBa Ha
TPXKHIITY.

EBporncka 6anka 3a 00HOBY u pa3Boj (EBRD) ocHoBaHa je paau mojacTuiama TpaH3UIMje Ap)KaBa
Ientpanne u Mcroune EBpone no 3aBpuietky XnaasHor para. OHa off Tajja Urpa UCTOPHU)CKY YJIOTY
U CTEKJIa JEJUHCTBEHO UCKYCTBO y MOJCTHIIakY IPOMEHA, KaKO y PETHOHY TaKo U U3BaH wera. EBRD
je mocBeheHa MOJCTHLIaky HaNpeTKa Y ‘Tp)KUIIHOM HAauyMHY NpuBpehHBama U pa3Bojy MPHUBATHOT
npenyzerHuiiTBa’. To je Bojxehu mpuHIMI OGaHKE OJf HEHOT OCHHMBAMWba MOYETKOM JIEBEAECETHX
roJIMHa MPOLUIOT BeKa, Koju he HacTaBuUTH J1a OyJie MOKpeTadyKa cHara leHe MucHje u 'y OynyhHoctu,
YIIPKOC HOBMM H3a30BMMa M MpHjeMy HOBHUX 3eMasba wiaHuna y EBRD. Jenna ox crparemkux
uHunujatusa y okBupy EBRD je u ynanpeheme kopunthema Jlokannux BaixyTa u pa3Boj Jlokamaux
tpkumTa kanutana (MaumujatuBa LC2). Crparemku b Muunujatuse LC2 je na omoryhu

1 ISDA je rno6anHo TProBMHCKO YAPYXeHeE, YNjU Cy YlaHOBU Bofehn ydyecHUUM Yy MHAYCTPUjU MPUBATHO YrOBOPEHUX
AepuBaTta, koja obyxBaTa KamaTHe, BanyTHe, pobHe, KpeAUTHE U aKuWjCKM CBOMOBE, onuuje n dopsBapae, Kao 1
cpoaHe duHaHCKMjCKe NMpoM3BOAE Kao WTO Cy caps, collars, floors n swaptions. YnaHCTBO y yapyxery 6poju Buwe
oA 840 yctaHoBa n3 64 3emM/be Ha NeT KOHTMHeHaTa. Buwe oa nonoBuHe yunaHoBa nMa ceauwTe y EBpONCKoOj yHUjn
M cycegHuMM 3eM/baMa, a 3HadyajaH 6poj ocTtanuMx unaHoBa nocnayje Ha eBPOMNCKUM (PUHAHCUMICKUM TpXUWTUMA Y
CBOjCTBY Aunepa, npyxanaua yciyra uin Kpajbunx KopucHuKa aepueaTta. JegHa of rinasHmux mucuja ISDA o Herosor
ocHuBama 1985. roamHe je yHanpehere npaBHe CUIypPHOCTU W MpyXare nogpLluke npaBHUM pedopMmama Koje ce
Tnyy MehyHapoaHuxX MUHAHCMCKMX NocnoBa.
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e(pUKacCHO U caMOOIP>KUBO (PMHAHCH]CKO IIOCpeIoBame y ApxkaBama y kojuma EBRD nocinyje, myrem
pacripocTpameHor Kopuihema qoMahe BalyTe U pa3Boja JOKATHUX TPXKUIITA KanuTajia, yume he ce
JONPUHETH €KOHOMCKOM pacTy M CTBapamy CTaOWIHHUjer (PMHAHCHJCKOT OKpYKema. Y OKBUDPY
Nunmmjatuse LC2 ynaxy ce Hanopu 1a ce noBeha ydemhe ynmarassba EBRD y nomahum Banmytama u
Ia ce WACHTU(UKY]y W TOJpKE BPEMEHCKH pacriopeheHe pedopme Ha JOKaTHUM TPKUIITHMA
KaluTajga y MeT TOBE3aHUX TEMAaTCKUX LEeNHWHA: - Pa3BOj CTAaOWIHUX W OJPKHUBHX TNPABHUX
MaKpOEKOHOMCKHUX OKBMpa; yHarpeleme MpaBHOI U PErysaTOpHOI OKPYKEHha Yy LUJby MpyXKamba
MOJPIIKE AaKTHBHOCTMMA Ha TPXKUIITHMA KamWTajia; pa3Boj HMHEOPACTPYKType (PHHAHCH]CKHX
TPXKUIITA, YKJbY4yjyhu TproBame, KIMPHUHT H CalJHpame; pa3Boj 0a3e HWHCTHUTYLHOHAITHHX
MHBECTUTOpPA U MOJCTULIAbE EPUKACHU]ET OKPYKEHa 3a 00aBJbabe I0CIIOBA U IIUPEHE ACOPTUMAHA
MIPOU3BOJIA.

ISDA u EBRD mno3npaBspajy AoHOLIEHE Iyro ouekuBaHor Harpra 3akoHa o (h)MHAHCH)CKOM
06e36ehemy, koju je Haponna 6anxa Cpouje (HBC) o6jauna 21. centem6pa 2016. romuae” (Haupr
3®0). ¥V tom cmuciy, ISDA u EBRD xene na npyke moJIpLIKy HAUpTy, a HAPOUUTO y CBETIY
nuckycuja o mpeacrojehoj mpumenu JlupektuBe o yroBopuma O (UHAHCHjCKOM 00e30ehemy
(2002/47/E3) (ImpexTuBa 0 puHancujckom ode3oehemny). OBO BUINMO Ka0 ONIMYHY MPHIIUKY 32
pemaBame oapeheHnx mpaBHUX NpobjaeMa KOjU CTOje Ha IMyTy IYHOM M HEOMETAHOM IpU3HAY
yroeopa o (huHaHcHujckoM 06e30ehemy ca cBuM cTpaHama u3 Penyonuke CpoOuje.

Hako Hampr 300 npexacraBba BeoMa MO3UTHUBAH Pa3BOj, MMaMO HEKOJIHMKO KOMEHTapa KOju ce
OJTHOCE Ha MUTama Koja OMCMO JKeJleNn Ja pa3sMoTpuMo ca Bama, a Koju Cy AaTu y 1aJbeM TEKCTY.

Mwmamo pasiora aa ce Hagamo na he ce moapmka ISDA u EBRD nokaszaru kopucHOM, ¢ 003UpOM Ha
Hamry 25 rouHa AyTy capajiiby ca 3aKOHOJABLUMA, PEryJaToOpruMa U YeTHUIIMMA JpKaBHUX opraHa
y JYPUCAMKIMjaMa IIIUPOM CBETA, YHjH je IUJb YHaTpelheme mpaBHe U3BPIIUBOCTH OKBUPHOT YyTOBOpa
ISDA u Kpeautae nokymeHTaIuje, HajBayKHU]€ CTaHIapIM30BaHe JOKyYMEHTaIHje KOjoM ce ypehyjy
MehyHapoanu nociosu Tpropawa OTC nepuBatuMa y YUTaBOM CBETY.

VY nasbem TeKCTy JoCcTaBibaMo cBoje koMeHTape Ha Harpt 3O, no penocneny Baxknoctu. CmaTpamMo
Ja KOMEHTapH y Be3u ca wianoBuma 6, 13, 17 u 18 Hampra 3P0 3acmyxyjy Bamy makcumanny
NaXmy, KOja je HEONXO0/1Ha y LIUJbYy UCHpaBHE nMpuMeHe JlupekTuBe o (uHaHCHjCKOM 00e30ehemy y
3aKoHO/1aBCTBY PemyOmmke CpoOuje.

Yuaan 6. Hanpra 300

e CraBoMm 3. oBOr wiaHa npeaBuleHo je Ja ce, y IPOMETY ca HHOCTPAHCTBOM (Tj. y IOCIOBUMA
u3Mel)y pe3uJieHTa W/ Hepe3HuJIeHTa), CTULAke, OJHOCHO MPEHOC HOBYAHUX CPEJICTaBa,
(MHAHCUJCKUX MHCTPYMEHATa U KPEIUTHUX MOTpaKMBama KOJU Cy cpelcTBa obe3behema,
Ka0 M YCTAaHOBJbABAE 3aJIOKHOI TpaBa Ha THM CpEICTBUMA, BpIIM Yy CKJIaxy ca
OrpaHUYEHUMa YTBphHEeHUM MponucruMa Kojuma ce ypelyje 1eBU3HO MMOCIOBabE.

e 3HamMo na cy 3akoHoM o aeBu3HoM mnocioBawy (3AII) npensuhena HajmMame cneaeha
orpannuema 3a pesugeHte PenyOmmke CpOuje Koju 3aKkibydyjy KpEeOuTHE IOCIOBE ca
WHOCTPAHCTBOM:

2 http://nbs.rs/internet/latinica/20/nacrti/20160921 zakon finansijsko obezbedjenje.pdf (cTpaHuua nperneaaHa 10.
okTob6pa 2016. roauHe).
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- O KpeIuTHUM MOCIOBAMA Ca MHOCTPAHCTBOM (M CBUM HUXOBUM €BEHTYAJIHUM M3MEHaMa
W JoTyHaMa), 6e3 003upa Ha TO Ja JIK ce 0J100paBajy JHILy ca CEIUILITEM Y 36MJbH HUIH Y
nHoctpaHcTBy, u3BemraBa ce HBC y ckmagy ca umanom 24. 3JII u Omiykom o
W3BEIITaBakby O KPEJAUTHUM ITOCIOBHMA Ca WHOCTPAHCTBOM, IOHETOM Ha OCHOBY Hhera.
OOaBeza wW3BemITaBama IMOJpa3yMeBa TIOJHOIICHKHE NPOMHCAHUX oOpaszama 3a
u3BemraBame HBC-y, 3ajenno ca mpeBogoM oaroapajyher yroBopa Ha CpPIICKH j€3HK; OBO
MOKe OUTH TyroTpajaH mpoliec.

- HBC y ToMm nocTymnKy M3BelITaBamkba UMa IIHUPOKa OBaNIhema U BeOMa CTPOTY MPaKCy;
Huje Heyobuuajeno na HBC onbuje na peructpyje KpeAUTHH MOCA0 YKOJIMKO cMaTpa Ja
je y cynpornoctu ca 3/III. Ilopen Tora, mpema yctasbenoj npakcu HBC mpuimkom
tymauewa 311, y ciaydajy mpaBHe npasHuHE, Kaga HHje Moryhe mojBectu oapeheHu
MIpaBHU 1OCao (MM HEKH HErOB CACTaBHM JIe0) HU 1o jeany o oapenada 311, HBC Taj
rmocao (Ui HEroB JIe0) cMaTpa 3a0pambeHUM U 0101ja Ja ra perucrpyje.

- Baxehnm mom3akoHckuM akTuMa u cMepHunama HBC® mpensuheno je na ce matau
MIPOMET ca MHOCTPAHCTBOM He MOXe oOaBibaTu 6e3 oarosapajyhe mmudpe onpehene 3a
TakBy BpcTy Iuiahama. Y cilydajeBEMa Kaja MHQpPapHUK HE CalpKu MmMHUQpe 3a CBe
nocrojehe KpenuTHE MOCIOBE, TO Y MPAKCH MOXE MPEICTAaBIbaTH CKPHBEHY MPEIPEKY
BpIIeHY Mm1ahama 1o OCHOBY yroBopa o (puHancujckoM obezoehemy.

- UYnanowm 20. ctas 1. 3/1I1 npeasubeHo je 1a HEpPe3UASHTU MOTY IIATUTH WM HAIJIATUTH
NOTpaKMBamba pe3uieHaTa UCKJbYUYHBO aKO Cy OHA HacTajia 10 OCHOBY KPEIUTHOI 1ocia
ca uHoctpanctBoM. 3/II1 hytu o mnpaBy Hepe3uzpeHara na miahajy u Hamaahyjy
NOTpaKUBamba pE3UJCHaTa HacTaja [0 OCHOBY KPEIUTHOI Iocia y 3emibd. [Ipema
AyroroauiimeM Tymadewy uinaHa 20. ctaB 1. ox ctpane HBC, oH He maje mpaso
Hepe3UJeHTHMa J1a HaIlaTe MOoTpaXuBamba OaHKe 01 Iy>)KHUKA pe3uJieHara.

- VY ciydajy a KpeAMTHU 1ocao HUje nponucHo peructpoBad ko HBC (nma Tume nnahamwa
[0 OCHOBY HCTOT TPEACTaBJbajy MOBpPEAY HpPOMHCca O JIEBU3HOM IOCIOBaWY), TJIaBHA
nocneauiia Ouia Ou Ta 1a 6u cBaka O0anka y PenmyOnuum CpOuju HajBepoBaTHH)E 0/101I1a
na o0pau yruiaTe U3BpIIeHEe Y MM€e CTpaHa U3 KpeIUTHOT Mocja ca MHOCTPAHCTBOM KaKo
61 n30eria u3pHiame HOBYaHUX Ka3HU U caHkuuje o crpane HBC.

e HaBenena orpanumuewa u3 mnpomuca Penybmuke CpOuje kojuma ce ypebhyje neBH3HO
MIOCJTIOBAaE HUCY y CKJIAJy ca jeJHUM OJi OCHOBHUX IpPHHIUIA Ha KOjUMa Cy 3aCHOBAHH
yroBopu o puHaHcHjckoMm 06e30ehemy, npensuhenum ysogHom oapeadom 10. Jupextuse o
¢dbunancujckom o0e36ehemy, koja riacu:

"[...] cmeapawe, eamanocm, neppexyuja, uzspuiu6oCcm y2080pa O GUHAHCUJCKOM
06e36ehery unu npuxeamasU8oCm UCMo2 Kao 00Ka3, uiu 0asare Qurancujckoe obezoehera
V 0K8Upy yeosopa o0 urancujckom obezbehery, He mpeda 0a 3asuce 00 uzepuierba ouno
Koje ghopmanne paomwe, Kao wmo je 3axKmyuerbe OOKYMeHma y cneyuguunoj ¢opmu uiu Ha
HeKku oopeleHu HauuH, HOOHOUIEbe 3AXMeea OUN0 KAKEOM CIIYHCOCHOM UL jaGHOM MmeTLy
UAW YRUC Y jAGHU pecucmap, 021auiaéarse y HOBUHAMA UMU YACONUCUMA, CLYHCOEHOM
peaucmpy uiu nyonukayuju uiu y Hekoj 0Opyeoj epahu, oOocmasmwarwe oobaseuimersa

3 Opnyka o u3BellTaBatby O KPEAUTHMM MOC/OBMMA Ca MHOCTPAHCTBOM M YMYTCTBO O MoMykasary obpasaua 3a
M3BELUTaBake 0 KPeAUTHUM NOC/IOBUMA ca MHOCTpaHcTBoM HEC.



OPIHCABHOM CYHCOCHUKY UU HOOHOUWIewe O00Kaza y oopehienom o006auxky o oamymy
3aK/bYYerLa OOKYMEHMA Uil Ucnpase, UsHocy npeomemue puHancujcke obageze uiu 6unI0 Kom
opyeom numarpy".

[Mpennaxemo na ce Harpprom 3O yroopu o puHaHCH]jCKOM 00e30ehermy ca MTHOCTpaHCTBOM
ociobozae orpanuyema npensuhenux npomucuma Peny6nuke Cpbuje kojuma ce ypehyje
JICBU3HO IMOCIIOBambe, MM OapeM 3aXxTeBa Jia ¢ce O KPSJUTHUM MOCTIOBHMA Ca HHOCTPAHCTBOM
noxHece popmanan uzBemraj HBC-y y ckiany ca Baxkehum npaBuiriMa 0 U3BEIITABAY.

OBO ce MOXXe YYMHHTH ocjamameM Ha wiad 11. craB 6. Hampra 3P0, kojum je Beh
npensuherHo 1a HBC Moske npornucatu OJIMKe yCiIoBe M HAYMH €BUICHTHpamha apaHKMaHa O
¢unancujckom o06e30ehewy. HBC Ou Tako Moria ga mnOpeaBuaAd MOCeOaH PeXUM
€BUJCHTHpAaa O yroBopuMa o puHAHCHjCKOM 00e30ehemy ca HHOCTpaHCTBOM (1) KOju Ou ce
pasnukoBao of nocrojeher pexxuma npensuhenor 3/1I1-om u OanykoMm 0 U3BELITaBamBy O
KpPEIUTHUM TIOCIIOBUMA ca MHOCTPAHCTBOM, KOja je JOHeTa Ha OCHOBY mera H (ii) koju 6u 6uo
y CKIIay ca 3axTeBuma yBoaHe onpende 10. Jupextuse o puHaHCHjCKOM 00e30ehemy.

Ynan 13. y Be3u ca wianom 18. Hanpra 300

Naxko je wranom 13. ucnpaBHO nipenBul)eHO aa ce yroBopoM o (puHAHCHjCKOM 00e30ehemy
Moke yTBpauTH: (i) o0aBe3a maBaora oOe30ehema na mpyxu, Tj. Ja A3 J0JaTHA CPEICTBA
obe30ehema, ako ce cMamH BPEAHOCT cpeicTaBa 06e3behema y ogHoCcy Ha (DMHAHCH)CKY
obaBe3y; (i1) mpaBo naBaoiia ooe30ehema qa moByde jeo cpencrra obe3dehema, ako ce moseha
BPEIHOCT cpejicTaBa o0e30ehema y onHoCcy Ha ¢uHaHCHjCKy o0aBe3y u (iil) mpaBo JaBaora
o0e30ehema 1a 3aMeHH JaTo cpecTBO 00e30ehema npyrum cpeactBom odez0ehema HajMame
HCTE BPEIHOCTH, HHJ€ CACBUM JaCHO Jia j€ TaKBa 3aMeHa cpesicTBa 00e30ehema unanom 18. Ha
JIOBOJHHO jacaH HauWH 3amTuheHa oja moOujama MpPaBHUX DA CTEUAJHOT Y)KHHKA O]1
CTpaHe CTeUajHOT YIPAaBHUKA WITU TOBEPUITALIA.

Wsrnena na mobujame MpaBHUX paJibd CTEUajHOr JYXKHHMKA y BE3UM ca CpeICTBUMA
o0e30eherma 1aTUM HaKOH JaTyMa HacTaHka o0e30eleHe o6aBe3e HUje oHeMOoryheHo YwiaHOM
18. Harpra 3®0, miTo je cynpoTHo wiany 8. JlupekTuse o (puHaHCH]CKOM 00e30ehemy, Koju
MIPOIIUCY]jeE:

"Ilporcase unanuye cy Oyxcne oa obeszbede O0a ce Oasare Qunancujckoe obezbeherva,
dodamHux cpedcmasa obezbeherpa, unu 3aMeHcKoe Ul pesepeHoz cpedcmea obesdeherva y
OK8UpY maxee 0basese Uil npasa He cmampa Heeaxcehum unyu NOHUWMeHUM Ui HUUMasum
CaMO HA OCHOBY YUFbeHUYE:

[...] (ii) 0a cy penesanmue ¢unarncujcke obasese Hacmaie npe 0aHa 0a8arba YUHAHCUCKO2
obezbehera, dooamuoe obezbeherpa unu 3amMeHcKoe unu pezepernoz ooezoeherna."

ITog mpernoctaBkoM 1a je mocrtojana Hamepa ga ce Hamprom 3P0 mnpenece wman 8.
JlupextrBe 0 (UHAHCH]CKOM 00e30ehemy, cMaTpaMo Ja MOCTOJH OMACHOCT J1a CTeYajHU
yIpaBHHUIK U noBepuonn y Penyonunu CpOuju Hehe mpaBHIIHO pa3yMeTH Jia €BEHTYaJlHA
3aMeHa cpejicTaBa 00e30ehema He T0BOIM A0 IPOMEHE MOYeTKa Tpajarma Mepruojia y KojeM je
KpeauTHH mocao Moryhe mobujatu (hardening period) y ckiany ca mpaBuinMa o oOHjamy
MPAaBHUX PaJilbl CTEYAJHOT AY)KHUKA U3 3aKOHA O CTEYajy.



[Ipemnaxxemo na ce unmanom 18. Hampra 3O npenBuae jacHUje CMEPHHIIE 3a CTEUajHE
YIpaBHUKE U TOBEPUOIIE, TAKO IITO he ce u3pUUUTO HABECTH J1a 3aMeHa cpeicTBa 00e30ehema
(Ykspyuyjyhu u naBame 10aTHHX cpencTtaBa obes0ehema) y ckiany ca wianom 13. Hampra
3®0 He mpeAcTaBba OCHOB 3a MOOHjambe MPABHUX PaibU CTEUAJHOT TY>KHUKA 110 OCHOBY
yiranoBa 119. go 130. 3akonHa o creuajy Penyboiauke CpOuje.

Yaau 17. Hanpra 300

Hparo Ham je mto Hanpt 3®O caapxu KOHKpETHY 0/ipe0y 0 HETHpamy 300T MpeBpeMEHOT
nocneha mim npecranka obasesa (close-out netting). Mnak, y uHTEpecy cTaHaapAu3aiuje u
HEOCTIOpHE M3BPIIMBOCTH CIOpa3ymMa O HeTHpamy 300r mnpeBpeMeHor nocrneha wiu
npectanka obaBe3a, xenenu cMo ga nutamo HBC na nm 6u Omna cnpemna na peBuaupa
onpen6e unana 17. y ckiiany ca oapeadaMa o HeTHpamwy 300T mpuBpeMeHor nocrneha wim
npecTanka o6asesa u3 OKBUPHOT Mojiena 3akoHa o Hetupamy ISDA (Model Netting Act)* uu
Hauenuma o mpumenu oapenada o HeTupamwy 300r mpeBpeMeHor jaocreha win nmpecranka
o6ase3a UNIDROIT kouseHiuje®, ¢ 063upom Ha craryc Pemy6iuke Cpbuje kao apikase
nornucHuie UNIDROIT konBeHuyje.

Ha ocHOBY Hammx MCKycTaBa y CIMYHUM jypUCAMKIMjaMa, CMaTpaMo Ja je BeoMa BayKHO (a
HApOYHTO y MEPUOIMMAa HECTAOMIHOCTH (PUHAHCH]CKHX TPXKHIITA) yYECHUIIMA Ha TPXKUIITY
00e30eIuTH ITO MHUPY 3aITUTY y BUIY MPOMKCa O Mpedujamy NOTpaKUBakha / HETUPAKY U
o0e30ehemy.

CBecHM cMO Ja TO MOXKE 3axTeBaTH W YycKiahuBame ca MpaBHINMa O MpeOHjamy
MoTpakuBama / HeTHpamy W3 wiaHa 82. 3akoHa o creyajy Pemybmuke CpOuje, xao u
MIPaBUIMMA O KOHAYHOCTH Npelujama 13 uiaHa 12. 3akoHa o cTevajy U JIMKBUAALUj1 OaHaka
U JIpYIITaBa 3a OCUTYpambe.

Yuan 2. y Be3u ca wianom 19. Hanpra 300

Unanom 2. npeasuleHo je 1a ce yroBopoM o puHaHcHjckoM o0e30ehemy o0aBesyje aaBanaig
obe30ehema na, paau o6e30ehema n3Bpiema cBoje win Tyhe hrHancujcke odaBese, mpeHece
cpenctBo obe3zbehema npumaolry obe3dehema mwim ga Ha cpeAcTBY obOe3behema ycraHoBU
3aJI0’KHO TMPaBO y KOPUCT MpuMaoiia ooe3dehema, a mpumanai ob6e3dehema ce obaBesyje na,
y CKJIaAy ¢ THM YTOBOPOM, NMpHMJbE€HA WJIM E€KBHBAJICHTHA CpeICTBa oOe30ehema Bpatu
naBaoly obesbehema mo wu3Bpiiewkhy (uHAHCHjCKe o0aBe3e, OJHOCHO HCTOBPEMEHO ca
U3BpIIEeHEM (pUHaHCH]cKe oOaBese.

C npyre crpane, unan 19. Haupra 3P0 npomnucyje na ce cpeacta obe3dehema uz oBor
3aKOHA MOTY yroBapaTu OWJI0 Y CKIIa/y ca OBUM 3aKOHOM OHJIO y CKIIJy ca JAPYTHM 3aKOHOM
KojuM ce ypelhyjy cpenctsa o6e30ehema.

CMmatpamo na Huje motpeOHO ynmyhuBaTtu Ha "Apyru 3akoH KojuM ce ypebyjy cpencrtBa
obe30ehema’ Kao anTepHaTUBHU 3aKOHCKH M3BOP 3a yroBope o MHAHCHjCKOM 00e30ehemy,
MOIMTO yroBop O (uHAHCHjCKOM 00e30ehermy Tpeba cmartpatd SUI Qeneris mpaBHUM
WHCTUTYTOM KOJH C€ HE OCJIalba Ha TPaJIUIIMOHATIHA CPE/ICTBA 00e30eherma Kao mTo Cy pydHa

4
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[ocTynaH Ha aagpecu: http://assets.isda.org/media/341bbbff/b732bf0a-pdf/
[ocTtynHa Ha agpecu: http://www.unidroit.org/instruments/capital-markets/netting



http://assets.isda.org/media/341bbbff/b732bf0a-pdf/
http://www.unidroit.org/instruments/capital-markets/netting

3ayiora U Oe3ap)kaBHHCKA 3ajora. TpaguiimoHaiHe 3ajiore Koje ypehyjy Bakehu 3akoHmM
Penybnuke CpbOuje (3akoH 0 OONMHMTalMOHMM OJHOCHMMAa M 3aKOH O 3aJI0KHOM IpaBy Ha
MMOKPETHUM CTBapuMa yIMHCAHUM Y PETUCTap) y MHOTHM acleKTUMa HHUCY yckiaheHe ca
OCHOBHHUM Havenuma /[upextuBe o puHaHcHjckoM 00e30ehemy.

To Mmoxxe moBectn 10 mpoOieMa y NPAKTHYHO] TMPUMEHH YroBopa O (HHAHCH]CKOM
00e36ehemy y Penyomuin CpOuju, momTo ydecHUIIMMa Ha TP)KUAIITY Hehe OMTH jacHO 1a i
Tpeba aa ce mpuapkaBajy oapeheHux mpaBuia v MOCTyIakKa O 1aBamy, MPUMakY, YKEKOHN
U OJIp)KaBamy cpenictaBa ooe3oehema koja Hucy npensuhena JJupekTuBoM o GUHAHCH]CKOM
00e30ehemy.

Crora nmpemnaxxemo na ce y Hanpry 3P0 jacHo HaBeme na 3akoH O (UHAHCH]CKOM
00e30ehemy mpescrasiba lex specialis koju uma mpegHOCT Y OJHOCY Ha CBE APYre 3aKOHE
kojuMa ce ypelyjy cpenctBa o6e30ehema kaz je ped o puHaHCcHjcKOM 00e30ehemy.

Yaan 3. Haupra 300

Taukom 7) craBa 1. unana 3. npenBul)eHo je na naBanai o6e36ehema u npumanail 06e3oehema
Mory 6uTtu MehyHapoaHe pa3BojHe OaHKe KojuMa ce, mpeMa nponucy Haponne 6anke Cpouje
KojuM ce ypelyje ameKkBaTHOCT KamuTaia OaHKe, JMOoJebyje HAJHMKH MOHACP KPEeIUTHOT
pusuka. [Ipumerniu cmo 1a EBRD HEje u3pHUUTO MOMEHYTA Y TOj OApeadu.

C 063upom na je wianom 42. Omnyke HBC o amekBaTHOCTH KanuTayia OaHKe TpeaBuleHo 1a
banka noaespyje monaep kpeautHor pusnka 0% HM3II0)KEHOCTHMA TpeMa, U3Mel)y ocTaior, u
EBRD, Bosiennu 6ucmo na u EBRD 6yne nomenyra y oo wiany Haupra 3P0 3ajenno ca
ocTajauM HaOpojaHuM MelyyHapoaHUM (PUHAHCH]CKUM WHCTUTYIMjaMa.

Yaan 9. Hanpra 300

Unan 9. mpomucyje Aa cy KpeAMTHA MOTpaXkMBama, Kao CpelacTBo o0Oe3zbehema, HoBuaHa
MOTpaKUBamba U3 YyroBOpa O KPeAUTy KOju of00paBa GaHKa MM APYTo JIUIE KOje, Y CKIaTy
ca 3aKOHOM, MOKe€ 0/100paBaTH KpeJIuTe.

Jla 1 mocToju HeKU ojjpeheH paszior u3 Kojer je 3akoHoxaasan y Haupty 30O orpannumno
KpeIUTHa MOTpaKuBama Kao CPeJCTBO 00e30ehema NCKIbYyYHBO HAa HOBYAHA MOTPAXKHUBamba
13 YTOBOpPa O KpEAUTY KOjU 0700paBajy OaHke M (PMHAHCH]CKE MHCTUTYIMjE ca J03BOJIOM 3a
o0aBJsbame JIeaTHOCTH, TUME clipeyaBajyhu kopuinheme MoTpakuBama 10 OCHOBY 3ajMOBa
KOjH jeTHO ApYroM oJ00paBajy MpHUBpeIHa APYLITBA Kao cpelicTBa obe30ehema?

EBRD u ISDA, y capaamu ca gomahuM ydyecHUIIMMA HA TPKUIITY U IPaBHUM CTPYUHallUMa, JKelle
na nonyae csojy nomoh HBC-y u octanum Hajuiexxnum opranuma Penyonuke Cpouje Tako mto he
ca BbHMa JICTAJbHO PA3MOTPUTH OBA IIUTAA.

Csecnu cMo n1a HBC akTuBHO paau Ha mMpunpeMu KOHAYHOT 3aKOHa O cripoBohewy JupekTuse o
¢unancujckom obe3dehemy, a EBRD u ISDA 01 y TOM KOHTEKCTY MPESIOKWINA PEryIaTOPHOM
oprany Peny6nuke CpOuje na NpHIIMKOM CayMibaBarkba KOHAYHOI MpEAsiora 3aKoHa y3me y o03up
JIOCTaBJbEHE TIpUMENDE.

EBRD u ISDA cy cnpemHn ga ce cacrany ca npeacraBHunuma HBC u ga ca wmuma pasmotpe
HaBeJICHe KOMEHTape.



Hanamo ce na he Bam Hamm KOMEHTapy OUTH OJ1 KOPUCTH U BOJIETH OMCMO J1a HaM, Y TOKY Tpolieca
MpuUIpeMe 3aKoHa, MPYKUTE MPIIKKY 3a 0Ky capaamy ca HBC-oM y by peraBama HaBeICHUX
CIIOPHHUX IMMHUTaka, KA0 U 32 CYCPeT ca IMpeAcTaBHUIIMMA baHke y by pa3Marpama HallluxX Hajlasa.
Monmmo Bac aa HaMm ce oOpatute ykoiauko muciute 1a ISDA moske na Bam Oyne og momohu y Tom
MPOIIECY.

C nomroBameM,

Jp Peter M. Werner Jacek Kubas

Hupekrop Hauennuk onesbema

MelhyHapoHO yIpyKeme 3a CBONOBE U LC2 (Pa3Boj nOKaJHMX BallyTa W TPXKHIITA
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