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Institutions”’, under consideration by the Committee of the State Duma on Credit
Organisations and Financial Markets

Dear Sirs:

The International Swaps and Derivatives Association, Inc. (“ISDA”) is the largest global
financial trade association, by number of member firms. Our membership includes more than
800 of the world's major commercial, merchant and investment banks, corporations, government
entities and other institutions. ISDA was chartered in 1985 and today represents institutions
from 56 countries on six continents. Its members are the leading participants in the privately
negotiated, or over-the-counter (“OTC”), derivatives industry. The OTC derivatives industry
includes interest rate, currency, commodity, credit and equity swaps, options and forwards, and
related products such as caps, collars, floors, and swaptions.
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ISDA is committed to promoting the development of sound risk management practices. Its work
includes efforts to ensure adequate legal and regulatory treatment of OTC derivatives
transactions. Market participants and key regulators view ISDA as a responsible contributor in
the debate on how best to manage the risk associated with OTC derivatives transactions. In
particular, ISDA has worked with regulators in jurisdictions around the world to promote the
legal enforceability of the close-out netting mechanism in the ISDA Master Agreement, which is
the leading standard form documentation for international OTC derivatives transactions
worldwide.'

As you know, ISDA’s involvement with Russian legislative efforts to develop a legal regime
governing derivatives dates from the early 2000s, and ISDA has a history of discussing and
meeting with the Committee on Credit Organisations and Financial Markets since 2002. Our
interest in the Russian legislative process over the past seven years has led us to submit several
comment letters, including most recently our letter of June 2006 providing comments to the
Committee in respect of proposed amendments to Article 1062 of the second part of the Civil
Code of the Russian Federation.

The purpose of this letter is to discuss considerations relating to the draft bill referred to above,
“On Amending Federal Law on Insolvency (Bankruptcy) of Credit Institutions”, with a particular
focus on those provisions of the draft bill that deal with close-out netting and the enforceability
of master agreements in Russia.

Please note that our comments arise from our reading of the English translation of the draft law
as furnished to us, and some of our observations may therefore turn out to have less application
when considered in the context of the original Russian draft. We apologise in advance for our
reliance on the English translation.

We first want to emphasise that the draft bill’s approach to close-out netting and master
agreements is a positive one. We are encouraged by the steps taken in clause 8(b), amending
Article 50.34, to strengthen the ability of parties to rely on the enforcement in bankruptcy of
netting arrangements “in accordance with procedures defined in a master agreement”. We also
applaud the Committee’s intention, expressed in the explanatory note, for the bill to bring Russia
closer to a netting regime that is in the mainstream of netting legislation in other jurisdictions.

At the same time, we have noted areas of potential improvement in the bill. To facilitate these
improvements and help the Committee better achieve its goal of reducing credit and systemic
risks in OTC derivatives transactions in Russia, we offer the following thoughts.

Legal Certainty; Single Agreement

Reliance by the parties on the expressly agreed terms of their contract, in particular where these
represent standard terms on which business is conducted in the derivatives market, is a key issue

"ISDA has published five forms of the ISDA Master Agreement: (i) the 1987 ISDA Interest Rate Swap Agreement;
(ii) the 1987 ISDA Interest Rate and Currency Exchange Agreement; (iii) the 1992 ISDA Master Agreement (Local
Currency — Single Jurisdiction ); (iv) the 1992 ISDA Master Agreement (Multicurrency — Cross Border); and (v) the
2002 ISDA Master Agreement.
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for ISDA members. Netting legislation should ensure the enforceability of close-out netting
following the occurrence of any contractually agreed termination event or event of default under
a netting agreement, both pre- and post-insolvency, in each case in accordance with the terms of
the parties’ agreement.

Netting legislation should also ensure the enforceability of close-out netting upon the occurrence
of any termination event or event of default, including events provided for in the contract outside
of, as well as inside, bankruptcy. Market participants who engage in derivatives transactions
pursuant to the ISDA Master Agreement will be concerned if any particular netting legislation
can be read to subordinate provisions of the contract to potentially differing statutory
requirements

These concerns are particularly acute in the event of an insolvency of one party to a derivatives
transaction. One of the fundamental purposes of a master netting agreement is to permit many
underlying transactions to be entered into as components of a single agreement. This single
agreement approach ensures that the parties can enter into many different trades but, on close-
out, calculate one net exposure between the parties under all of the trades. Derivatives market
participants will take great comfort from a clear statutory recognition that such close-out netting
will be enforceable and will take precedence over conflicting insolvency law where appropriate.

The key point here regarding legal certainty (namely that the agreed terms of the master
agreement should govern the agreement’s termination and close-out mechanics) seems to be
contemplated by the draft bill’s proposed amendment to Article 50.34, which provides, following
default, that contemplated obligations will terminate in accordance with the procedure defined in
the master agreement so as to produce a “single claim” that constitutes the only obligation or
entitlement due to or from a party. This provision of certainty within the context of Article 50.34
represents a positive achievement, and it provides a benefit that we would ideally like to see
extended to a broader universe of potential participants in the Russian OTC derivatives market.

We see that the Explanatory Note describes the single amount due to or from a party as “the sum
of current (positive or negative) market values” of the transactions. This is how the 1992 ISDA
Master Agreement works to calculate a net amount, but the 2002 ISDA Master Agreement takes
a more flexible approach, in keeping with current market practices. As we read it, it is unclear
whether the Explanatory Note would provide grounds for a challenge to the more flexible
method of calculating a net amount contemplated by the 2002 Master if a party did not separately
calculate the hypothetical gain or loss from each transaction governed by the Master or took into
account other material terms. You may wish to clarify that a calculation done in accordance with
the terms of either version of the ISDA Master Agreement would suffice.

Eligible Counterparties and Eligible Transactions

We note that, because it amends the insolvency law on credit institutions, the bill only benefits
those trading relationships that involve an insolvent credit institution (to the exclusion, in other
words, of dealings solely between corporates or other entities). We also see in the amendments
to Article 27(4) that the bill defines a “master agreement” to be an arrangement that covers only
certain kinds of transactions, the list of which is reminiscent of and perhaps inspired by
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transaction types contemplated by the 2006 proposed amendments to Article 1062 of the Civil
Code of the Russian Federation.

Both of these kinds of eligibility restrictions effectively limit the benefits of increased legal
certainty and mitigated systemic risk that enforceable close-out netting arrangements are meant
to foster. We typically warn against approaches that entail favouring certain kinds of
transactions and certain kinds of counterparties, since we have found that eligibility restrictions
like these typically give rise to difficult issues of characterisation that ultimately erode legal
certainty and frustrate the underlying objectives of netting reform in the first place.

Eligible Counterparties. The bill modifies only the insolvency law affecting credit institutions,
which limits its benefits of enhanced legal certainty only to those derivatives trading
relationships involving a credit organisation (or, more specifically, involving either (i) a Russian
party that is a credit organisation for cross-border trades or (ii) two parties that are credit
organisations for domestic trades). To the extent jurisdictional and policy concerns allow, we
would like to see the Committee to take a broader approach.

Netting legislation in some European jurisdictions have historically drawn such distinctions
among types of parties eligible for the benefits of close-out netting (for example, Belgium and
France) by limiting the protection of netting to trades involving financial institutions. This
approach, however, has largely disappeared within the global OTC derivatives market.
Furthermore, it has never been clear that such distinctions should have existed in the first place.
Arbitrary distinctions that withhold the benefit of netting from some economic actors only serve
to undermine the goals of legal certainty and the mitigation of systemic risk that netting aims to
achieve. Legislating for netting in a restrictive manner often leads to the need for ongoing
amendment of the legal regime (as happened in Belgium) in order to maintain the intended
protection for what is ultimately a dynamic market. Inevitably, distinguishing between eligible
and ineligible counterparties leads to challenging issues of characterisation that erode certainty.

For this reason, in general, we are of the view that netting legislation should be broad and
flexible. If the benefits of netting are restricted only to credit institutions or some other concept
of “eligible counterparty”, then that term should be defined broadly, so as to include the widest
range of potential beneficiaries of close-out netting legislation both from within Russia and from
abroad.

In principle, we believe that netting legislation should not exclude corporations, insurance
companies, special purpose vehicles, and both professional and non-professional market
participants that could potentially benefit from close-out netting of derivatives transactions
entered into on a bilateral basis. However, if the Committee feels there are good reasons for
restricting participation in derivatives activities, the most appropriate way to accomplish this is
directly to regulate participation in the market, perhaps by imposing a licensing requirement or
some other form of supervisory regulation. ISDA is not recommending regulation of your OTC
derivatives markets generally or any particular form of regulation. Rather, we are suggesting
that the proper vehicle for controlling market participation in derivatives activities is not through
such indirect means as selective enforcement of netting arrangements.
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Eligible Transactions. A regime in which some types of transactions are eligible for netting and
others are ineligible can also produce many of the same kinds of difficult characterisation issues
that arise from restricting the types of counterparties that are eligible for netting. To reiterate the
point expressed above, which applies equally here, we generally favour a flexible and non-
exclusive definition of eligible transactions.

The bill’s proposed reworded Article 27(4) enumerates the kinds of transactions that are
permitted under a qualifying master agreement. By extending the benefits of enforceable netting
to only the listed kinds of transactions (which, we note, are similar to those transactions
addressed by the proposed 2006 amendments to Article 1062 of the Civil Code), the bill is
effectively using netting as a tool to regulate derivatives activities. We respectfully suggest that
concerns over derivatives activities conducted in the market are best addressed through direct
regulation or licensing, and not through the indirect method of reducing legal certainty for close-
out netting arrangements in general wherever some or all of the activities may be characterised
as ineligible.

Trades Terminate; Master Agreements Survive

It is an important issue for ISDA members that any netting legislation should not require
“termination” of the agreement. Under ISDA documentation, only trades or transactions
terminate, while the agreement itself survives so that its netting provisions remain enforceable.
It is generally important that anything that “terminates” does so as a matter of contract and not
by operation of law. Contrary to these general principles, some provisions of the bill,
specifically those amending Article 27(4) and Article 50.34, seem under certain circumstances to
require termination of individual obligations, if not termination of the master agreement itself, by
operation of law rather than pursuant to the terms of the master agreement. We would encourage
the Committee to avoid imposing termination on parties to a master agreement in this manner.

Margin/Collateral

Netting legislation should address the validity of margin and collateral arrangements associated
with derivatives traded under a master agreement. It would be helpful if the bill stated that, like
its netting provisions, the credit-related provisions of a master netting agreement, including any
provisions related to associated collateral or margin annexes, deeds or other documentation, are
effective and will survive, including in respect of collateral/margin transferred either by
traditional security interest or by title transfer arrangements. Where existing Russian laws
governing pledges may accomplish this, it would be beneficial for the bill to refer to the relevant
provisions in order to clarify that they are applicable.

Filing Requirements

The draft bill provides in Article 27(4) that a qualifying master agreement will be one that is
“recognised and approved by the Bank of Russia” in accordance with an established procedure.
While we accept that this may be a matter for regulation going forward, rather than the draft
legislation before us, we generally urge that netting legislation and regulation should avoid
unnecessary formality in authorisation and registration requirements. The purpose of such
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requirements, where they do exist, should ideally be to sanction the basic form of a master
agreement like the ISDA Master Agreement (together with forms of schedule, confirmation,
definitions and the like), with a view to eliminating uncertainty about the application and
enforceability of the master agreement’s terms to the extent there are no material changes to the
close-out netting mechanic itself.

The text of the bill makes clear that the Bank of Russia may approve model master agreements,
but the proposal is silent on how this requirement will function procedurally and which
contractual documents the contemplated procedures are intended to govern. Since master
agreements and individual trades are often negotiated and entered into on terms that can vary
substantially from those set out in standard forms, we would suggest that the Committee consider
elaborating, perhaps in the Explanatory Note, on the nature and scope of the intended approval
process in light of expected market practice.

Language

The issue of language (or governing law) of the contract does not appear to be expressly
addressed by the draft bill, although in Article 27(4) the text does contemplate agreements
“entered into in compliance with” foreign legislation or international law. It would be beneficial,
given the importance attached to authorisation and approval, for the draft bill to confirm whether,
for example, an English language master agreement, governed by English or New York law,
would be accorded all the contemplated enforceability benefits, since these types of agreements
of course constitute standard international practice, particularly in respect of the ISDA Master
Agreement.

Recent Netting Developments

We see in your Explanatory Note that you have set out the status as at November 2004 of netting
legislation in a number of jurisdictions. Since that time, netting legislation has been adopted in a
number of countries, including Romania, Slovakia and Israel. As you may be aware, netting
legislation is also currently pending in a number of other jurisdictions not currently reflected on
the list (http://www.isda.org/docproj/stat_of_net_leg.html).

Other Issues Not Addressed by the Draft Bill

There are a number of closely related issues that could be helpfully addressed by the draft bill.
For example:

Multi-branch netting and cross-product netting. ISDA would traditionally prefer to see express
recognition, along the lines of its Model Netting Act, of multi-branch netting, multi-currency
netting and cross-product netting.

Preferences and stays. We do note that the bill introduces a new item 5 of Article 26, which, if
we have read it correctly, ensures that no moratorium can be imposed on any claim under a
master agreement without also applying to the master agreement’s single net close-out amount.
This approach is consistent with the recognition of netting, but if the underlying insolvency law
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provides for a suspect period, market preference is to see the netting legislation provide that
payments under qualifying contracts are not to be treated as preferences or subject to a stay or
moratorium where such payments were not made with intent to hinder, delay or defraud other
creditors. This approach lessens the risk of a liquidity crisis.

Summary

In conclusion, we would like to reiterate our view that the draft bill represents a positive
approach to making technical and complex amendments to Russia’s insolvency regime. We
hope the Committee will consider our comments as it continues to work toward providing greater
legal certainty for users of derivatives master agreements and reducing systemic risk in Russia’s
developing derivatives markets.

Please do not hesitate to contact us with questions in response to these comments or to seek our
technical support on these matters. We look forward to following the Committee’s work and to
remaining engaged to the extent we can be helpful.

Sincerely,

Dr Peter M Werner
Policy Director
pwerner@isda.org
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ITo Bompocy o 3axkoHonpoeKxTe «O BHeceHNH N3MeHeHHI B DenepajabHbIi 3aK0H
«O HecocTOATENLHOCTH (0AHKPOTCTBE) KPeANTHBIX OPraHU3aANMI»,
Haxoaserocsi Ha paccMorpeHun Komurera I'/l mo kpeauTHBIM OpraHu3anusm
U GHUHAHCOBBIM PHIHKAM

VBakaeMble rocrioaa!

MexnyHapozHas accouualys CBOIOB U 1epuBaTuBoB, MHK («MAC/»)
ABJISICTCS KPYIHEMHIIEeH B MUpe TOProBo-(hMHAHCOBOM OpraHu3aLueil mo yuciy
BXO/ISIIIIMX B Hee KOMITAaHUM — 4wiIeHOB. B Heli coctout 6onee 750 KpymHBIX
KOMMEPYECKHX, TOPTOBBIX U HHBECTHIIMOHHBIX OaHKOB, KOPIIOPALINH,
rOCYJapCTBEHHBIX M MHBIX opranuzanmii. MAC/] Opia 3apeructpupoBana B
1985 roay u ceroaHs MpencTaBisieT HHTEPEChl OpraHu3auil 54 cTpaH Ha IIEeCTH
KOHTHHEHTax. Ee uneHamu ABISIOTCSA BEAYLINE YYaCTHUKU PHIHKA MTPOU3BOIHBIX
HWHCTPYMEHTOB (I€PUBATHUBOB), PEaIN3yEeMbIX B YACTHOM HMJIM BO BHEOHPKEBOM
nopsiake. Ha 3ToM BHEOMPKEBOM PhIHKE PEAIM3YIOTCS CBOIBI IPOLIEHTHBIX CTABOK,
BaJIIOTHBIE, TOBAPHO-CHIPHEBBIC, KPEAUTHBIC U CBSA3aHHBIC C aKLUSMHU, OMIUOHHBIC U
(dbopBapIHbIe COETKH, a TAK)KE TAKHE MPOTYKTHI, Kak (PUKCHPOBAaHHBIE MAKCUMYMBI U
MUHUMYMBI IPOLICHTHBIX CTaBOK, HUKHHE MPENEIbl CTABOK, BAJIIOTHBIC OMLIKOHBI.

HOBBIV IOPK e JIOHJOH e CHHIAIIYP e TOKHO e BPIOCCEJIb ¢ BAIIWHITOH
10884R-0



MAC/] BeicTynaeT 3a pa3BUTHE PAlMOHAIBHON NPAKTUKH YIIPABICHUS
puckamu. B 3T0i1 cBOEH 1eATEIbHOCTH OHA O0ECIIEUnBAET COOIIOICHUE HAIEKALIETO
HOPMAaTUBHO-IIPABOBOI'0 PEKMMa COBEPIICHUSI BHEOUPIKEBBIX CIIEIOK C
MIPOU3BOJHBIMU HHCTPYMEHTAMHU. Y YaCTHUKH PHIHKA U OCHOBHBIC PETYJINPYIOIINE
opranbl paccmaTpruBaioT MAC/I kak OTBETCTBEHHOTO Y4aCTHUKA JUCKYCCHUH IO
BOTIPOCAM NMPUMEHEHH HanboJiee ONTUMAIBHBIX (DOPM YIIPaBICHUS PUCKAMH,
CBSI3aHHBIMH C BHEOUPKEBBIMU CCIIKAMH C IPOU3BOJAHBIMU HHCTPYMEHTAMH.

B uwactHoct, MAC/] paboTtaeT ¢ peryiupyomuMy oOpranaMyd MHOTHX CTpaH MUpa B
pELIEHNU BONPOCA O HAJIEIEHNHU IIPOIIMCAHHOIO B TeHepanbHOM coriameHud MAC]]
MeXaHU3Ma JIMKBUIAMOHHOIO HETTUHIa UCKOBOH CUJION (MCHIOJHEHUEM B CyJeOHOM
nopsiake). ['enepanbaoe cornamenne MAC/] sBnsieTcs BeIyIIMM TUIIOBBIM
JOKYMEHTOM Ipu 0(hOPMIIEHUH MEXKTyHAaPOAHBIX BHEOMPIKEBBIX CAEIOK

C IIPOM3BOIHBIMH HHCTPYMEHTAMH BO BCEM MHpE .

Hackonbko Bam nzsectno, MAC]] cTana npuHUMaTh y4actue B pabote
3aKOHOJATeNbHBIX OpraHoB Poccun o opMupoBaHuIo IpaBOBOTO pexXuUMa,
peryaupyromero 060poT NpoU3BOIHBIX HHCTPYMEHTOB, C CaMbIX HEPBBIX JIET
HBIHEITHETO BeKa. Ee ImpeacTaBuTeNn BCTPEYaroTCs U BEAYT JUCKYCCUU C WIEHAMU
Komurera 1o kpeAUuTHBIM OpraHu3anusaM 1 GpuHaHcoBBIM peiHKaM ¢ 2002 roga. Hamm
HUHTEpECH B paboTe 3aKOHOAATENbHBIX OpraHoB Poccun B mocnenHue ceMp JieT
MOATBEP>KJIEHBI PSIIOM HAIIMX MHACEM C KOMMEHTapHUsIMHU, B TOM YHCIIE U CAMBIM
nocieHuM u3 HuX OT uioHS 2006 roga ¢ KOMMEHTAPUSAMH, MTPEI0KESHHBIMA
BHHUMaHHUIO KOMUTETA I10 MTOBOJY IJIAHUPYEMOI'0 BHECEHUS U3MEHEHUH B cTaThio 1062
BTOpOM yactu ['paxxpanckoro kogekca PO.

Llesp HamIETO HBIHENIHETO MUChMa — OOCYAUTH COOOPaKSHMS, KaCAIOITHECs
YKa3aHHOTO BBILIE 3aKOHOMpoekTa «O BHECEHNU u3MeHeHnH B DeepalibHbIi 3aKOH
«O HecocTosATeIbHOCTH (OaHKPOTCTBE) KPEAUTHBIX OPTaHU3aluii», mpudeM 0coboe
BHUMAaHHUE MBI YEJIIEM TEM IOJIOKEHHS 3aKOHOIIPOEKTA, II€ PeUb UAET O
JIMKBUJAIIMOHHOM HETTUHIE U UCIIOJIHEHUU T€HEpaJIbHBIX corlanienuid B Poccun
(HazmeneHun uX UCKOBOU CHUJION).

ITpocsOa ydecTh, YTO HALIM KOMMEHTapuu 0a3upyroTCs Ha MepeJaHHOM HaM
aHIIMHCKOM MEPEBOJIE 3TOT0 3aKOHOMPOEKTA, M MO3TOMY HEKOTOPbIE U3 HALIMX
3aMeYaHuil MOT'yT IIOKa3aThCsl HE COBCEM YMECTHBIMU IPH PACCMOTPEHUH UX Yepe3
MPU3MY NOJIMHHUKA MPOEKTA Ha PYCCKOM sI3bIKe. 3apaHee MPUHOCUM HaIH
W3BUHEHHMS 32 TO, YTO HAM HPUIIIOCH MOJIaraThCsl Ha aHIIMHCKUI TepeBo TEKCTa.

Bo-mepBbIX, X0TeI0Ch OB OJUYEPKHYTH, YTO 3AJI0KCHHBIH B 3aKOHOMPOCKT
MOJIXO0/T K TPOOJIeMaTHKE JIMKBUIAIMOHHOTO HETTHHTA M TEHEPATbHBIX COTIIAICHUN
HOCHT MO3UTHBHBIN XapakTep. Hamu monoxuTensHO BOCIPUHSTHI LIary,
MPENPUHSTHIC B TyHKTE 8 0) 0 BHECEHUH N3MeHeHnH B cTaThio 50.34 ¢ mensio
MIPEIOCTABIICHUSI CTOPOHAM CHIEIKH OO0JNbIIE BO3MOXHOCTEH /7Sl HCTIOHEHUS
COTJIALLIEHUH O HETTUHTE PHU OAHKPOTCTBE «B MOPSIKE, YCTAHOBIEHHOM B

' MAC/I ony61mKoBana msTh THIIOB TeHEpanbHOro cornamenus MAC/: i)cornamenue MAC/I o
CBOIIE MPOIIEHTHBIX cTaBOK 0T 1987 rona, ii) cornamenne MAC/] 0 TIPOLIEHTHBIX CTaBKax U OOMEHE
BamoTHI OT 1987 ropa, iii) renepanbraoe cornamenne MAC/] ot 1992 rona (HaruoHa bHas BaIIOTa —
eIHasl FOPUCIUKIU), iv) TeHepanbHoe cornamenne MAC] ot 1992 rona (MyJIbTUBATIOTHEIC
onepaluu — TpaHCTPaHUYHEIE), V) reHepaibHoe cornamenne MAC/I ot 1992 roaa.

10884R-0 2



Te€HEPaAIbHOM COTJaIeHu». Kpome Toro, Mpl IpUBETCTBYEM HAMEPEHUE KOMUTETA,
BBICKa3aHHOE MM B TIOSICHATEIBHOMN 3aITUCKE, C IIOMOIIBIO 3TOTO 3aKOHA TPUOJTU3UTh
Poccwuro x cepe mpruMEHEHUS TAKOTO PEKHMa HETTHHTA, KOTOPBIA B HACTOATICE
BpEMSI 3aHUMAET NEPEAOBbIC MO3UIUHU B 3aKOHOIATEIBCTBE O HETTUHIE B IPYTHX
FOPUCAUKIIUSX.

HapannenLHo C OTUM HaMU OTME€YACTCA U pAad MOMEHTOB B 3aKOHOIIPOCKTE,
A€ MOXXHO I[O6I/ITBCH IIOTCHIIMAJIbHBIX ynquICHHﬁ. B HHTCPECAaX BHCCCHUA UX U
OKa3aHus IMMOMOIIN KOMUTETY B 0oJiee ONITUMAILHOM JOCTIDKCHHUH MOCTABICHHOMN
nepea HuM e CHUXKCHUA KPEAUTHBIX U CUCTEMHBIX PUCKOB IIPHU COBCPIICHHUU B
Poccun BHC6I/Ip)KCBBIX CACJIOK C MMPOU3BOAHBIMU MHCTPYMCHTAMH HaM XOTCJIOCh ObI
NOoACIUTHCA C BaMU CJIICAYIOIUMU COO6pa)KeHI/IHMI/I.

fl)alcTop HpaBOBOﬁ OMpeaecJI€eHHOCTH, €AUHOEC COTJIALLICHUE

Kunrouessim 17151 usienoB MACJ] BoripocoM sBISE€TCSI IPUMEHEHNE CTOPOHAMU
KOHKPETHO OTOBOPEHHBIX U MPOMUCAHHBIX MOJIOKEHUH 3aKITIOYCHHOTO MEXKy HUMHU
noroBopa (KOHTPaKTa), 0COOEHHO B TEX CIyYasX, KOTJa 3TU MOJOKEHUS
MPEJICTaBISIIOT COOO0M TUITOBBIE YCIOBHUSI COBEPIICHHUS CACIOK Ha PHIHKE
MIPOU3BOAHBIX MHCTPYMEHTOB. 3aKOH O HETTUHTE JIOJDKEH 00E€CTICUNTh UCIIOTHEHUE
MEPOTPUATHI 110 JIMKBUJAIIMOHHOMY HETTHUHTY TTOCJIE HACTYIUICHUS COOBITHS,
BJICKYIIIETO 32 OO0 MPEeyCMOTPEHHOE B JIOTOBOPE €TI0 PaCTOPIKCHHUE, WiTH JiedonTa
T10 JIOTOBOPY HETTHHTA KaK JI0, TaK ¥ TIOCIIE HACTYIUICHUS HECOCTOSITEIIbHOCTH
JIOTOBOPA, NpUiem 8 KA*COOM MAKOM CLyUae CO2NACHO NOJIONCEHUAM 002080pa,
3AKAHUEHHO20 MeHCOY CIMOPOHAMU COETKU.

3aKOH O HETTUHTE JOJDKEH TaKXe 00eCTeYUTh UCIIOIHEHUE MEPONIPHUSTHH 110
JUKBUIAIMOHHOMY HETTHHTY TIOCIIE HACTYIUICHHS COOBITHS, BIEKYIIETO 3a COOOMH
pacTopKeHHe T0OTOBOPa, HIIH Je(OIT, B TOM YHCIE U IPEAYCMOTPEHHBIX JOTOBOPOM
COOBITHI KaK CB3aHHBIX, TAK U HE CBSI3aHHBIX ¢ OAHKPOTCTBOM. Y YaCTHUKH PBIHKA,
COBEpILIAIOIIUE CACJIKU C TPOU3BOIHBIMU MHCTPYMEHTAMH Ha OCHOBaHUU
re”HepanbHoro cornamenns MAC/], OynyT o6ecrokoeHbl, €clii Kakoi-Tudo u3
3aKOHOB O HETTHHI€ MOXHO OyJIe€T TOJKOBAaTh KaK MOAUYMHSIOININ ITOJI0KEHHS
3aKJII0YEHHOI'0 UMH JI0rOBOpa CAENIKU 3aKOHOIaTeNIbHBIM TPEOOBaHUAM, KOTOPbIE
MOTEHIMATbHO MOTYT BCTYIUTh B IPOTUBOPEUHE C MOJIOKEHUS CACIKH.

Oco0y1o TpeBOr'y y HUX BBI3bIBAIOT CIIy4au HACTYIUIEHUS HECOCTOSITEIbHOCTU
OJTHOM U3 CTOPOH CHENKH C IPOU3BOAHBIMU HHCTpyMeHTamu. OJHa U3 II1aBHEMIINX
L[eJIeH 3aKIF0UEHUS TEHEPAJILHOIO COITIAIIEHNUs 10 HETTUHTY — CO34aTh yCJIOBUS IS
COBEpILECHHS MHOKECTBA 0Aa3MCHBIX CIETIOK KaK COCTABHBIX YaCTEH €AHMHOTO
COTJIAIIEHUs. JTa KOHIENHUS IUHOTO COTIIAeHHS 00ECTIeYMBACT CIIETYIOIIEe:
CTOPOHBI MOTYT BCTYIIaTh BO MHOKECTBO Pa3INYHBIX CIEIOK, HO IIPH HACTYIIJIEHUN
HETTHHTA OHU OyIIyT NMOJCUUTHIBATh EAMHYIO YHCTYIO CYMMY, KOTOPYIO JIOJDKHBI IPYT
ZIPYTy CTOPOHBI BCEX 3TUX CAENIOK. Y YACTHUKHU PBIHKA MPOU3BOJHBIX HHCTPYMEHTOB
XOTeNM OBl OJTYYHUTH CBOETO pOJia TapaHTHUH B (JOPME YETKO MPOIMHCAHHOTO
3aKOHOJIaTEIBHOTO MOJIOKEHHS O TOM, UYTO TAKHUE MEPOIIPUATHSA T10
JUKBUIAIMOHHOMY HETTHHTY OyIyT MCTIONHSeMBI (OYAyT HaJeIeHbl HCKOBOW CHIION)
u OyAyT IpeBaJupoOBaTh HAJl MPOTUBOPEYALIUM UM HAIIMOHATIBHBIM 32aKOHOM O
0aHKPOTCTBE IO MEpe 1IeIeCO00Pa3HOCTH.
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3nech B Iu1aHe 00ecreYeHusl TPaBOBOM OMPEICIIEHHOCTH (2 UMEHHO:
OTOBOPEHHBIE TIOJOXKEHHS T€HEPATILHOTO COTAIEHHS TOJIKHBI PETyJIUPOBATH
pacTOp)KEeHUE COrMIalleHNUs U UCTIOJHEHUE MEXaHN3Ma JIMKBUAAIIMOHHOTO HETTHHIA)
KJIFOUYEBBIM MOMEHTOM SIBIISIETCA, TIO-BUANMOMY, IUIAHUPYEMOE K BHECEHHIO B CTATHIO
50.34 n3meHeHne, KOTOPBIM MPeIyCMaTpUBACTCA, YTO TOCIIE HACTYyIIIeHUs AedonTa
JeCTBUE B3ATHIX 0053aTENBCTB OYJET MPEKPAILCHO B MOPSIKE, YCTAHOBICHHOM
TeHEPAJHHBIM COTJIAICHUEM, C TEM YTOOBI TAKMM 00pa30M MOKHO OBLIO BHIUTH Ha
«eInHOe TpeOOBaHUE», IPECTaBIIAIONIEe COO0 eANHCTBEHHOE 00513aTENbCTBO HIIH
MPaBO YIUIATHTh KaKOH-THO0 CTOPOHE WIIM TIOJIYYUTh OT Hee ICHEKHYIO CYMMY.
Takoii gaxTop onpenereHHOCTH B KOHTeKeTe ctathu 50.34 — sBiieHue
MOJIOKUTENBHOE, U — KaK HaM XOTeJIOCh Obl BUJETh B Ujieane — 3TOT
MOJIOKUTEIbHBIA MOMEHT HYKHO C/I€J1aTh JOCTYIHBIM I 60Jiee IUPOKOro Kpyra
MOTEHIUATbHBIX Y4aCTHUKOB POCCUHMCKOTO PhIHKA MPOU3BOIHBIX HHCTPYMEHTOB.

Kak Ham npepcraBisieTcs, B TOSCHUTENBHOHN 3aMMCKE YKA3bIBACTCS SAMHAS
CyMMa, KOTopasi MPUIUTAETCS OJJHON U3 CTOPOH WIIM KOTOPYIO OHA JIOJDKHA YIUIATUTH,
«KaK CyMMa TEKYIIUX (MTOJIOKUTENBHBIX UM OTPUIIATENIBHBIX) PHIHOYHBIX
LIEHHOCTeN» caenok. MimenHo Tak B renepaibHoM cornamennd MAC/ ot 1992 rona
paccUUTHIBACTCS YUCTast CyMMa, HO MTOJIXO/I, 3AI0)KEHHBIN B TeHEpaIbHOM
cornmamennt MAC]] ot 2002 roxa, otinudaercst O0ybIIel THOKOCTHIO ¢ YUETOM
HBIHEITHUX HOPM PBIHOYHON MPAKTHKH. M3 MOSCHUTENBHON 3aMCKH HaM HE CTajo
SICHO, 1aCT JIX OHA OCHOBAHWS ISl OCTIApUBAHUS OoJiee THOKOH METOTMKH pacueTa
YUCTOW CyMMBEI, pexycmotpernHon B cornmamennn MAC]] ot 2002 roma, ecinu ogHa
U3 CTOPOH HE MPOU3BETa OTACIBHBIA PaCUeT CyMM THIIOTETUYECKUX MPUObLIEH 1IN
YOBITKOB 10 Ka)KIOW U3 CHEJIOK, PETyIUPYEMBIX T€HEPATbHBIM COTJIAIlIEHUEM, UK
y4Jia MHbIE MaTepuasbHble yciioBus. [Ipocs0a yTOUHUTE, JOCTATOUHO JIU OyAeT
MIPOM3BOUTH PACYET B COOTBETCTBHU C JIFOOBIM M3 THIIOB I'€HEPAILHBIX COTJIAIICHUI
MAC/.

KOHTpaFeHTLI " CICJIKM, OTB€YAIOIMEe YCTAHOBJICHHBIM TpCﬁOBaHHﬂM

Kak Hamu oTMeueHO, TOCKOJIBKY TaHHBIM 3aKOHOM OyJIyT BHOCUTHCS
WM3MEHEHUS B 3aKOH O HECOCTOSTEILHOCTU KPEAUTHBIX OPTaHU3aIlui, OH CYJIHUT
BBITO/1y TOJIBKO TEM YYaCTHHKAM TOPTOBBIX OTHOIICHHUI, KOTOPBIE CBSI3aHBI C
HEIUIaTeKEeCTIOCOOHBIMH KPEAUTHBIMY OPTraHU3aAUsAME (JPYTUM CIOBaMH, HCKITIOUast
CEIIKH, COBEPIICHHBIE TOJHLKO MEX]Ty KOPIIOPATHBHBIMH WM MHBIMU CTPYKTYPaMH).
Kpowme Toro, B monpaBkax K MyHKTY 4 cTaTbH 27 Mbl BUJIUM, YTO 3aKOHOTIPOEKT
OTIPEICIISET «TCHEPATBHOE COTJIANICHUE» KaK PACIPOCTPAHSIONICECs TOIBKO Ha
HEKOTOpBIC BUJIBI CAETIOK, IEPeUeHb KOTOPHIX HAIIOMHHAET THIIBI CIEIOK,
MIPEAYCMOTPEHHBIC B ITpeAIokeHHBIX B 2006 ro1y M3MEHEHHSIX B CTATHIO
1062 T'K P®, 1 moxoske cocTaBiieH IO aHAJIOTUH C HUMH.

O06a >Tux BHIa OTPaHUYCHUH KaK YIaCTHUKOB, TaK U CICIIOK (PaKTUIECKH
CBOJISIT HA HET BBITOBI OT YKPEIUICHUS (PaKTopa MPaBOBOIl ONPEAEICHHOCTH U
CHWKEHUS CUCTEMHBIX PUCKOB, & UMEHHO MOJIYYEHUE ITUX BBITOJ U SIBISAETCS LETBIO
3aKJIIOYEHUS JOTOBOPOB JIUKBHUIAIIMOHHOTO HETTUHTA, HAJIETICHHBIX UICKOBOM CHIION.
MBI, KaK MpaBHIIO, BBICTYIIAEM IIPOTUB MOAXOA0B, OTAAOIINX MPEATIOYTEHUE TEM WIN
WHBIM TUIIAM CHIEJIOK U TOMY MJIM HHOMY KPYT'y KOHTPareHTOB, MOCKOJIBKY, KaK MBI
BBISICHWIIM Ha OMBITE, TAKOTO POJIAa OIPaHUYCHHUS, KaK MPaBUIIO, BEAYT K
BO3HMKHOBEHHMIO CJIOKHBIX MPOOJIeM BBIOOPA, KOTOPbIE B KOHEYHOM UTOre
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MOJPBIBAIOT (HaKTOP MPABOBOM OTIPENIEIEHHOCTH U HE JaI0T BO3MOXHOCTH JIOCTHYb
OCHOBOTIOJIATAIOIINX IeJIeH peOPMHUPOBAHHS PEKUMA HETTUHTA B TIEPBYIO OYEPEIb.

Konmpaeenmbl, omeevyaroujue yCmaHo6J1eHHbIM mp€606aHu}lM

JIaHHBIM 3aKOHOTIPOCKTOM M3MEHEHHSI BHOCSTCS JIMIIb B 3aKOH O
HECOCTOSTEILHOCTH KPEIUTHBIX OPTaHU3aIMiA, TEM CAMbIM OTPaHUYNBAsi KPYT TeX,
KTO MOJKET BBIUTPATh OT YKPEIUICHHUS (haKkTOpa MPaBOBOM ONPEICTICHHOCTH, TOJIBKO
TaKUMH Y9aCTHHKAMU CJICJIOK C MMPOU3BOTHBIMU HHCTPYMEHTAMH, KaK KPEIUTHBIC
opraHusanuu (Wi, KOHKpeTHee ToBOpsl, IMOO0 1) pOCCUICKUMU Y4aCTHUKaMU U3
qHcia KPeIUTHBIX OpraHu3alyi, COBEPUIAIONINX TPAHCTPAHUUHbBIE CIENIKH, JTUO0
i) IByMsl yYaCTHUKaMHU W3 YMCJIa KPEIUTHBIX OpraHU3aLui, COBEPIIAIOIINX
BHYTPEHHHE CAEIKHU). B 3aBUCUMOCTH OT TOT0, HACKOJBKO 3TO MO3BOJICHO
HOPMAaTHBHO — MPaBOBBIMU U IUPEKTUBHBIMU COOOPAKEHUSIMH, HAM XOTEJIOCh Obl,
YTOOBI KOMUTET MOAXOMI K PEIIEHUIO 3TUX BOIIPOCOB ¢ 00Jiee MIMPOKHUX MOZULUH.

B HEKOTOpBIX €BPONEHCKUX CTPaHax 3aKOHBI O HETTUHIE TPAJULIOHHO
MPOBOJAT TaKyto TU(PepeHIHAIIO TUIIOB KOHTPAreHTOB, UMEIOIIUX ITPABO
I10JIb30BaThCs PEKUMOM JIMKBUAALIMOHHOIO HETTHHTA (HallpuMep, benbrus u
@paHnys), MyTeEM PACIPOCTPAHEHUS 3aIIUTHBIX MEP HETTHHTA TOJIBKO HA CAEJKH C
ydacTreM (PMHAHCOBBIX OpTraHH3alni. BmecTe ¢ TeM Takoii mOIX0/ B IIEJIOM YKe
U3KWII ce0s1 Ha TII00aTbHOM PBIHKE POM3BOAHBIX HHCTPYMEHTOB. boree Toro, n
paHee Tak U He OBUIO SICHO, TPeOOBAIOCH JIM BOOOIIE MPOBOIUTH TAKHUE PA3THIHSL.
[Ipon3BoNBbHO MPOBOAMMBIE PA3INYHsI, U3-3a2 KOTOPBIX PsJl YYACTHUKOB
XO3SHCTBEHHOMN JEATEIBHOCTH JHUIIAECTCS MPEUMYIIECTB HETTUHTA, MOTYT JIMIIb
MPErpaJnTh MyTh K JOCTIKCHHIO LIENIEH YKpeTIeHns1 (paKTopa MpaBoOBOU
ONPEIEIEHHOCTH U CHIYKEHUS CHCTEMHBIX PUCKOB, 8 UMEHHO 3TH LIETN U TIPECIIENyEeT
HETTHHT. BBeleHNE B 3aKOH 3aIIPETUTENBHBIX HOPM O HETTHUHIE€ YacTO MOPOKIAET
HEOOXOIMMOCTH BCE BPEMS UTO-TO MEHSTH B IIPAaBOBOM PEKUME (KaK ATO
MpOHCXOoauI0 B benbrun), ¢ TeM 4To0bl COXPaHUTDh B CUJIE HJICK0 00eCTIeUeHHs
3alIMTON B KOHEYHOM MTOTe TMHAMUYHO pa3BUBAIOILErocs pelHKa. Juddepenunarms
KOHTPAareHTOB Ha «YUCTBIX» U «HEUUCTHIX», HEU30€kKHO, CO3/1aeT YCIOBUS IS
OCIIapyUBaHMs CIEIaHHOTO BHIOOPA, YTO MOAPBIBACT (PAKTOP ONMPENEICHHOCTH.

B cuny 3TOM NpUYMHEI MBI, B LIEJIOM, IPUAEPKUBAEMCS CIIETYIOILEr0 MHEHUS:
3aKOH O HETTHHI'€ JIOJDKEH OBITh IIMPOKUM U THOKUM. Eciii U3 HEeTTHHra BBIrOAY
OyayT U3BIEKATh TOJbKO KPEIUTHbBIE OpPraHU3allui WM KaKhe-TO UHbIE
«OTBEYAIOIME YCTAHOBIEHHBIM TPEOOBAHUAM KOHTPAr€HThI», TOI1a CAMOMY
MOHATHIO HETTHHIA HY’KHO J1aTh TaKO€ LIMPOKOE ONpeAEIeHUE, YTOObI €r0 MOXKHO
OBLIO PACIIPOCTPAHUTH HA CAMBIH IIMPOYANIINI KPYT MOTEHLIUATbHBIX
[IOJIB30BAaTENEN 3aKOHA O JIMKBUAAIIMOHHOM HETTHHIE€ KaKk BHYTpH Poccun, Tak U 3a ee
MIpeAeIIaMH.

B mpunmmme Mpl cauTaeM, 9To U3 cepsl AISHCTBHS 3aKOHA O HETTHHTE HEITb3S
UCKITIOYATh KOPIIOPAIMH, CTPaXOBbIe KOMIIAHWH, CIICIIHATH3UPOBAHHBIC (PHPMBI,
npodecCHOHANBHBIX M HEMPO(ECCHOHANBHBIX YIaCTHUKOB PhIHKA, KOTOPHIE MOTYT
U3BIIEYb 7151 ce0s OJIb3y U3 OCYILIECTBICHUS JIUKBUAIALMOHHOTO HETTHHIA 110
CHENKaM C POU3BOJHBIMU HHCTPYMEHTAMH, COBEPIICHHBIMU MEXAY JBYMS
cTopoHaMu. BmecTe ¢ TeM, ecJIM KOMUTET CYMTAET, YTO Y Hero ecTh BeCKUe
OCHOBAHHUS OTPAHUYHTH KPYI YY4aCTHHKOB CIEJIOK C POU3BOAHBIMH
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HHCTPYMEHTAMH, TO TOIJAa 3TO PAlHOHAJIbHEE BCEro AeJ1aTh METOIOM BBEACHUS
peKMMa PSIMOI0 PeryJMpOBaHHs COCTABa YYACTHHKOB JJAHHOI'0 PHIHKA,
BO3MOKHO B (popMe HX JHIEH3UPOBAHNUS MU B KaKOii-TO HHOI (popme
peryiupoBaHus X B nopsinke Haazopa. MACJl HacTosIIuM HE BHOCUT BaM
PEKOMEHIAINIO O BBEACHUH OOIICH MIIN KaKOH-TO KOHKPETHON CHCTEMBI
perynupoBaHusi BHEOMPIKEBBIX CACTIOK Ha BAIIMX PHIHKAX IMPOU3BOIHBIX
HHCTpyMeHTOB. CKOpee Mbl XOTUM CKa3aTb, YTO HAJJICKAIIUM PEKUMOM KOHTPOJIS 32
JNEHCTBUSIMHU YYaCTHUKOB PHIHKOB MPOU3BOIHBIX HHCTPYMEHTOB HEJb3sI CYUTATh
Takyro popMy HENpPSMOTO PETYITHPOBaHUs, KaK BEIOOPOYHOE TIPUBEICHIE B
HCIIOJIHEHUE IOTOBOPOB HETTUHTA.

CaeJZKM, omeedaroujue ycnaHo6/l1€HHbIM mp€60661HuﬂM

PC)KI/IM, OHpe,Z[CJ'I}I}OIJ_II/II;'I, KaKHC THUIIbI CACJIOK IMOAJICIKAT, a KaKU€ HE
noJICKaT HETTUHTY, YPCBAT TAKKC BOBHUKHOBCHHUEM MHOTI'UX U3 TEX JKC CJIOKHBIX
HpO6JICM BI>I60pa, KOTOPBIC BO3HUKAIOT IPHU OTPAHUYCHHUU TUIIOB KOHTPATI'CHTOB,
AOIMYCKaCcMbIX K YYaCTHUIO B HCTTHUHIC. HOI[‘ICpKI/IBaH BBICKa3aHHOC HaMM BBIIIC, YTO B
paBHOﬁ MEpPC OTHOCHUTCA U K JAHHOMY I10JIOKCHUIO, MBI B LICJIOM BBICTYIIACM 3a
npuaaHue THOKOro U 0€3 3JIEMEHTOB 3KCKITIO3UBHOCTH XapakTepa onpeacJICHUIO
MOHATUA «CHCJIKH, OTBEYAIOIIUEC YCTAHOBJIICHHBIM Tpe60BaHI/ISIM».

3aKOHOMPOEKTOM MpeAsiaraeTcsi U3MEHUTh PEAAKIHIO MyHKTa 4 cTaThu 27,
BHECA B HETO MePevYeHb CACIIOK, TOMYCKAEMbIX K COBEPLICHHIO B COOTBETCTBUU C
KBaJTM(HUIUPYIOMINM HX TeHepaIbHBIM cornamenneM. [IpexycmarpuBas
pacupocTpaHeHHE HETTUHIA CO BCEMU €T0 IUTF0CAMU M HCKOBOM CHJION TOJIBKO Ha
CIEJIKH, 32aHECEHHBIE B YKa3aHHBIN NIEPEUYEHb (KOTOPBIM, KaK MBI OTMEYaeM,
COBIMAJIAET C MIEPEUHEM CJIEIOK, COJIEPIKaBIIMMCS B peaiokeHHbIX B 2006 romy
norpaBkax Kk cratee 1062 I'K PD), 3aKoHONPOEKT (haKTHYECKH UCTIONB3YET HETTHHT
KaK CPeJCTBO PETYIUPOBAHUS KYIUTU-TIPOJIAXKH MMPOU3BOJHBIX HHCTPYMEHTOB.
C yBaX€HHEM XOTUM COOOIIUTH BaM, YTO 0OECIIOKOEHHOCTb 110 MTOBOAY OINEparHi,
COBEPUIAEMBIX C IPOM3BOJAHBIMU HHCTPYMEHTAMH Ha PBIHKE, JIYYILIE BCETO YCTPAHUTh
IIyTEM BBEIEHUS NPSAMOI0 PEryIMpOBaHUs Ui JIMLEH3UPOBAHUS, a HE C IIOMOILBIO
METO/a HEMPSAMOIo YCTpaHeHHUs (haKTopa IPaBOBON HEONPEAEICHHOCTH MPH
3aKJIFOYEHUH I0TOBOPOB JINKBUIALMOHHOTO HETTHUHIA B LIEJIOM HE3aBUCUMO OT TOTO,
KBAJIM(PHULUPYIOTCS JIM BCE CIIEJIKHM WIIN TOJIBKO HEKOTOPbIE U3 HUX KaK He
OTBEYAIOLINE YCTAaHOBJICHHBIM TPEOOBaHUSM.

HperameHne CICJ/IOK, COXpaHCHUEC B CUJI€ T€HEPAJIbHBIX corJialmeHui

Unenam MAC/I nipeicTaBisieTcsi BKHBIM TOT MOMEHT, YTOOBI B 3aKOHE O
HETTHHTE HE COACPKAIOCh TPEOOBAHKE O «IIPEKPANCHUH» JICUCTBUS COTJIANICHMS.
CornacHo gokymeatTam MAC/] npekpaiiarbcs MOTyT TOJIBKO CAEIKY WK OTIEPaliH,
B TO BpEMs KakK caMo COTJIAIICHUE TIPOJI0JDKACT JICHCTBOBATh M TAKUM 00Pa30M €ro
TIOJIOXKEHUS 0 HETTHHTE COXPAHSIOT UCKOBYIO CHITY. B 11€710M BasKHO TIPEIyCMOTPETh,
4TOOBI BCE, UTO «IpEKpaIiaeT AHCTBOBAThL» MPEKPAIaIo ICHCTBOBATh B CHITY
3aKJIFOUYCHHOTO JIOTOBOPA, a HE B CHJTY 3aKOHA. B IPOTHBOBEC 3TUM OOIINM
MPUHIIAIIAM HEKOTOPHIE TIOJI0XKECHHMSI 3aKOHOMIPOEKTa, 0COOCHHO U3MCHEHUS B
nyHkTe 4 ctatbu 27 U B ctathe 50.34, B onpeieieHHBIX 00CTOATEIBCTBAX, KAK
MIPEACTABIIETCS, COJEPIKAT TPeOOBAHNE O TIPEKPAIICHUN JEHCTBUS OTACITBHBIX
00513aTeNLCTB, €CIIM He MPEeKpaIeHus JEHCTBHS cCaMOT0 TeHEPaTLHOTO COTJalleHus,
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B CHJTy 3aKOH4, a HEe B CHJIY TIOJIO)KEHHUI CaMOT0 TeHEPaIbHOTO COTIIAIICHUSI.
Y6enutenpHO MPOCUM KOMHUTET HE JOMYCTHTh HaBSI3bIBAHHS MPEKPAIICHUS eHCTBUS
CTOpPOHAM T'€HEPAJIHHOTO COTIIANICHHUS B TaKoi (hopme.

Map:xa u 3a0r

B 3akone o HeTTMHre HEOOXOUMO IPETYCMOTPETh NOJI0KEHUE O ACHCTBUU
JOTOBOPOB Map>kKH U 3aJ10Ta B CBSI3U C KYIUICH-IPOAaKel PON3BOIHBIX
WHCTPYMEHTOB T10 TeHEepaIbHOMY COTJIAIICHUI0. B 3aKoHONpOeKTe OBLIO OBI MOJIE3HO
yKa3aTb, YTO 10 AHAJIOTUH C TIOJI0KEHUSIMU O HETTUHIE B T€HEPAIbHOM COTJIAIIEHUH
€ro MOJIOKEHHUS, CBSI3aHHbIE C KPEIUTOM, B TOM YHUCIIE U JTI00bIE TOT0KEHUS,
CBSI3aHHbIE C OTHOCSALIMMCS K HEMY 3aJI0TOM HJIM MapKOH, aKTaMU WM UHBIMU
JOKyMEHTaMH, Oy1yT COXpaHATh CUILY U Jajiee, B TOM YHUCIIe U IPUMEHHUTENIBHO K
NepeaHHOMY ITPEeaMETY 3ajiora/mMapike 1160 B popme 10roBopa 00 0OBIYHBIX
3aJIOTOBBIX IpaBax, 1100 B (hopMe 10roBopa O Mepeade NpaBOyCTaHABIMBAIOLIETO
JOKyMEHTa (IIepexosie mpaB coOCTBEHHOCTH). B Tex ciyuasx, koraa aeicTByroye
poccuiickue 3aKOHbI O 3aJI0T€ MOTYT 00€CIIEUUTh 3TO, B 3aKOHOIPOEKTE ObLIO ObI
11eJ1ec000pa3Ho clieNaTh CCUIKM Ha COOTBETCTBYIOLIME MOJI0KEHUS 3TUX 3aKOHOB,
4TOOBI TAKUM 00pa30M MOKAa3aTh, YTO OHU JIEHCTBYIOT U 37I€Ch.

TpeGoBanus Kk 0(popMJIEHUIO U TPETOCTABICHUIO TOKYMEHTOB

B nmynkre 4 ctarbu 27 3aKOHONPOEKTA MPEAYCMATPUBACTCS, UTO OTBEUYAOLIIM
YCTaHOBIICHHBIM TPEOOBAaHUSIM T'€HEPATHLHBIM COTJIAIICHUEM CUYMTACTCS COTIIALICHHUE,
KOTOpOE «IPU3HAHO 1 0100peHo bankom Poccun» B yCTaHOBIEHHOM MOPSIKE.
Cornamasichb ¢ TeM, YTO 3TO BEPOSITHO CTAHET MPEIMETOM OYIyLIETO pPeryIupoBaHus
U HE OTHOCHUTCS K PacCMaTpUBaeMOMY HaMH 3aKOHOIIPOEKTY, MBI B IIEJIOM IIPU3bIBAEM
K TOMY, 9TOOBI B 3aKOHE O HETTHHTE U B HOPMAaxX €ro PEeryJIHpPOBaHUs HE TPOIUCHIBATH
Ype3MEPHO MHOTO TPeOOBaHHUH K TIOTYYCHHUIO Pa3pEIINTEIbHBIX U Pa3HbIX
PErucTpaliMOHHBIX TOKYMEHTOB. Llenb ke Tex TpeGoBaHUi, KOTOpBIE YXKE €CTb,
JIOJKHA B U€aJIbHOM BapHaHTE 3aKJII0YAaThCs B TOM, YTOOBI CAHKIIMOHUPOBAThH
BBezicHUE 0a30BOM GopMBI (O6J1aHKa) T€eHEPaTbHOTO COIVIAIIEHUS 110 TUILY
reHepanbHoro cornamenuss MAC/I (BMecte co cpokaMu JeHCTBHUS,
MOATBEPXKICHUEM, ONIPEJEICHUIMU MOHATUH U TOMY 110JI00HOE), C TEM YTOOBI
YCTPaHUTh (PAKTOP HEONPEAEICHHOCTH 110 OBOY IPUMEHEHUS U NCKOBOM CHJIBI
MOJIOKEHNH IeHepaJIbHOTO COTJIAIIEHHS B TEX ClIydyasiX, KOI/la caM MEXaHU3M
JIMKBUJIALIMOHHOTO HETTUHTA HE MPETepIeBAET CYIIECTBEHHBIX U3MEHEHUII.

B TekcTe 3aKOHONpPOEKTa YETKO FOBOPUTCS O 3aKpemieHuy 3a bankom Poccun
IIpaBa yTBEP>KIaTh TUIIOBBIE T€HEPAIBHBIC COTTIAIICHMS], HO IIPU 3TOM HUYETO HE
TOBOPHUTCS O TOM, KAKUM 00pa3oM 3TO NpaBuiio OyJeT AeiicTBOBATh B
MPOLIECCYATIHOM IUIAHE U KaKyH0 JOTOBOPHYIO JOKYMEHTALUIO MTPEAyCMaTpUBacMast
MIpOLIEIypa TOJKHA PETYIHPOBaTh. II0CKONBKY TeHepanbHbIE COTTIAIEHUS U
OTJECJIbHBIEC CIIEIKH 3a4acTyl0 0OroBaprBalOTCS U 3aKIIOYAIOTCS Ha YCIOBUSIX,
KOTOPBIE MOTYT CYIIECTBEHHO OTJINYATHCS OT YCIOBHM, U3JI0KEHHBIX B TUIIOBBIX
(dopmax, X0TeoCh ObI MPEIII0KUTH KOMUTETY PACCMOTPETh BO3MOKHOCTD OJPOOHO
MPOIMUCATh — MOXET OBITh B IOSACHUTENIHOM 3aIMCKE — COJEPKAaHUE U MTPEIMET
IJTAHUPYEMOTO MTOPSIIKA YTBEPKIAEHUS ITUX JTOKYMEHTOB B CBETE IPOTHO3UPYEMOMN
PBIHOYHOM NPaKTHKH.
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SI3BIK

Bompoc o s3bike (M1 IpuMEHsIEMOM 3aKOHE) I0TOBOPA, KaK MPEACTaBIIAETCS,
B 3aKOHOIPOEKTE KOHKPETHO HE MPOMNKCAH, XOTS B MyHKTE 4 cTaThH 27 €ro TeKcTa
JNEHCTBUTENFHO YIIOMUHAIOTCS COTJIALICHHUS, «3aKII0UEHHBIE B COOTBETCTBUU» C
WHOCTPaHHBIMU 3aKOHAMH MJIM HOPMaMH MEXAyHapoaHoro npasa. C yuetom
Ba)KHOCTHU BONPOCOB MOJyYEHUS Pa3pelIeHUH U COTTIACOBAHMM, B 3aKOHOIIPOEKTE
1esecoodpasHo MOATBEPAUTD, OYAET JI, HalIPUMEDP, TeHepaIbHOE COTJIAIICHHE,
COCTaBJICHHOE Ha aHIJIMHCKOM SI3bIKE M PETYIUPYEMOE aHTTMACKUM IIPAaBOM HIIH
3axonamu Hero-Fopka, 0671a1aTh BceMH IUTFOCaMHU TIPelyCMaTpHBAEMOi T HEro
HCKOBOM CHJIbI, TIOCKOJIBbKY 3TH THIIBI COIVIAIIEHUH, 6€3yCI0BHO, OTBEYAIOT HOpMaM
CTaHIAPTHON MEXITyHapOAHOM MPAKTUKH, OCOOCHHO MPUMEHHUTEIBHO K
reHepaibHOMy cornamenuto MAC/.

IMocaennue HOBOCTH B 00J1aCTH HETTHHI A

Kaxk MbI BuuM B Balei NOSCHUTENbHOM 3alliCKe, B HEMl u3naraercs
MOJIOKEHUE C 3aKOHAMM O HETTUHTE B pAie IOPUCIUKIIMN IO COCTOSHUIO HAa HOSOph
2004 roga. 3a ucTekiiee ¢ TeX MOP BPEMsI 3aKOHBI O HETTUHTE OBbLITU MPUHSTHI B Psijie
cTpaH, B ToM uuciie B Pymbrann, CnoBakuu u M3panne. Hackonbko BaMm MOXKET OBITh
W3BECTHO, B HACTOSIIIEE BPEMS 3aKOHBI O HETTUHIE IJIAHUPYETCA MPUHATH B MHBIX
IOPHCIUKIAAX, KOTOPBIE MTOKA e1lie He (PUTYpPHPYIOT B YKa3aHHOM BHIIIIE ITEPEIHE
(http://www.isda.org/docproj/stat_of net leg.html).

IIpoune Bompockl, He OTPaKEHHbIE B 3aKOHONPOEKTE

NmeeTcs emie psa TECHO B3aMMOCBSI3aHHBIX BOIIPOCOB, KOTOPBIE
1es1ecoo0pa3Ho OTPa3uTh B 3aKOHONpoekTe. OHM MPHUBEICHBI HUKE.

Hemmune mynvunuanvusiii u mpancnpooykmoswiii. MACJL, kak 00bIYHO,
XoTesa Obl BUJIETh B 3aKOHOIIPOEKTE KOHKPETHBIE (POPMYITHUPOBKHU, COCTABICHHBIE 110
o0pasily ee THUIIOBOTO aKTa O HETTUHIE, O HETTHHI€ MyJIbTH()UINATBEHOM,
MYJIbTUBAJIIOTHOM M TPAHCIPOYKTOBOM.

Ipeumywecmeennasn ouepeonocms niamediceti u ux npuocmarosnenue. Hamu
OTMEYEHO, YTO B CTaThe 26 3aKOHOMPOEKTA MOSBWICS HOBBIH MYHKT S5, KOTOPBIH,
€CJIM MBI €r0 IIPABUJILHO MTOHSUIN, HE JOIYCKAET YCTAaHOBJICHUE MOPATOPUS Ha
yJIOBJIETBOPEHUE KaKUX-JINOO TpeOOBaHUH 110 TeHepaIbHOMY COTJIALIEHUI0 0e3
[IPUMEHEHUS €r0 OJHOBPEMEHHO U K €IMHOM JIMKBUALIMOHHON JEHEKHOM cyMMe,
YKa3aHHOU B T€HEPAJIbHOM COIVIAIIECHNH. J[aHHBIN TOIXO COOTBETCTBYET
MIPU3HAHHOMY MOHSATHIO HETTHHTA, HO B TE€X CIyYasx, KOrjaa 0a3uCHBIA 3aKOH O
HECOCTOSITENBHOCTH IIPETyCMaTPUBAET TaK HA3bIBAEMBIN «IIEPHUOJ MOJO03PEHUI»,
YYaCTHHUKH PBIHKA MPEINOWIN ObI, YTOOBI B 3aKOHE O HETTHHTE OBLIO 3aMHCAHO, YTO
IJIATEKH, MPOU3BOJUMBIE MO0 OTBEYAIOIIUM YCTAHOBJICHHBIM TPEOOBAHUAM
J0roBOpam, He OyayT KBaMH(UIIMPOBATHCS KaK TUIATEKH MMPEUMYIIECTBEHHON
OYepeHOCTH, He OyIyT MPUOCTAHABINBATHCS WM TIOANAATH IO MOPATOPHI B TeX
CIIy4asix, KOrJa TaKHe IIaTeXu MPOU3BOIATCS 0e3 HaMEepeHHs OKa3aTh
MIPOTUBOJEHCTBHE IPYTUM KPEIUTOPAM, 3aMEIIIUTh BO3BPALLICHUE UM
MPUYUTAIOIIMXCS UM CYMM WM OOMaHYTh UX. Takoil Moaxo/ CHUXKAET PUCK
BO3HUKHOBEHUSI KpU3HUCA JTUKBUIHOCTH.
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3aKkiIouenne

B 3akmrouenue xotenocs Obl e1ie pa3 NoJYepKHYTh HAIlle MHEHHE, YTO
JTAHHBIN 3aKOHOIPOEKT XapaKTEPU3YETCs IO3UTUBHBIM IOIX0IOM K ITpoLecCy
BHECEHMS B POCCHNCKHUI PEKUM PETYIHPOBAHNS HECOCTOSATENBHOCTH TEXHUYECKUX H
CJIIOKHBIX M3MeHeHN. Hageemcs, 4ToO KOMUTET yUYTET HAIIM KOMMEHTAPHH B XOJIE €T0
TanpHeHIe padoThl IO YCHIICHHIO (paKTOpa IMPaBOBOM OMPEICICHHOCTH B HHTEPECaX
YYaCTHUKOB IF€HEPAIBHBIX COTJIAIIEHUI IO MPOU3BOJHBIM HHCTPYMEHTAM H 110
CHIDKEHUIO CUCTEMHBIX PUCKOB Ha Pa3BUBAIOLIEMCS PHIHKE IIPOM3BOIHBIX
HHCTpyMeHTOB Poccuu.

Br1 MoxeTe COO6H_II/ITI) HaM Balllk OTKJIMKKU HA 3T KOMMCHTAapHUu UJIN
06paTI/ITI)C}I K HaM 33 TEXHUYECKOM MOMOIIbIO 10 STHM BOIIpOCaM. Haneemcs u ganee
OBITH B Kypce pa60TI:I KOMUTCTA U IIPpUHUMATH B Hel Y4acCTHC B TEX ClIy4daiax, Korja

MOXXCM OKa3aTbCs IOJIC3HBIMU.

C yBaxxeHueM,

n-p Iutep Bepnep

JUPEKTOp 1o BorpocaM noautuku MAC/]
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