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August 2, 2013

Dr. Juan A. Travieso

National Director

Direccion Nacional de Proteccion de Datos Personales
Sarmiento 1118 — 5° Piso

C1041AAX - Ciudad Auténoma de Buenos Aires
Repuiblica Argentina

Re: Request for Opinion (dictamen) regarding Disclosure Prohibitions
Dear Sir:

The International Swaps and Derivatives Association, Inc. (“ISDA™)' is writing to request your
written opinion (dictamen) regarding the circumstances under which reporting of certain
information to a swap data repository (“SDR”) (located in or outside the United States) or to the
United States Commodity Futures Trading Commission (the “CETC”) in accordance with CFTC
regulations, as described below, is prohibited under the statutes and regulations of your
jurisdiction.

On June 21, 2013, ISDA submitted to the CFTC’s Division of Market Oversight a request
seeking relief in order to address conflicts that may arise between CFTC swap data reporting
regulations and the banking secrecy, confidentiality, or privacy laws of several enumerated
jurisdictions, including Argentina. In response to that request, the CFTC granted time-limited
and conditional relief (in CFTC Letter No. 13-41)2 that would permit a reporting party to omit
Identity Information (as defined below) of its swap counterparty (by providing substitute
“masking” identifiers) from reports made pursuant to Part 20, Part 45 or Part 46 of CFTC
Regulations (collectively, the “Reporting Rules”). One of the conditions of CFTC Letter No.
13-41 is the receipt of a formal written response, not later than August 27, 2013, that specifically
addresses the matters set out in Section 3 below from you, as the relevant regulator or governing
authority. ISDA plans to make your response available to its members who, as a condition to
availing themselves of the no-action relief, must submit to the CFTC and retain in their records a
copy of your response. Your timely response to this request will help to ensure that firms are not
required to unmask previously filed reports prior to the expiration of the relief granted under
CFTC Letter No. 13-41 and that regulatory conflicts do not stand in the way of robust derivatives
markets, with the attendant benefits of increased customer choice, competitiveness and liquidity
for users of those markets.

' ISDA’s mission is to foster safe and efficient derivatives markets to facilitate effective risk management for all
users of derivative products. ISDA has more than 800 members from 58 countries on six continents. These members
include a broad range of OTC derivatives market participants: global, international and regional banks, asset
managers, energy and commodities firms, government and supranational entities, insurers and diversified financial
institutions, corporations, law firms, exchanges, clearinghouses and other service providers.

2 CFTC Letter No. 13-41 and ISDA’s related request for relief are attached hereto.
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Section 1 below describes the obligations of a reporting party under the Reporting Rules.
Reporting under Part 45 and Part 46 is made to SDRs, a category of CFTC-registered entity that
is required to make data available to the CFTC and certain other regulators. Section 2 describes
the duties of an SDR with respect to information reported to it. Section 3 sets out the matters as
to which we request your written response.

1. Obligations of the Reporting Party

Pursuant to statutory provisions of the Commodity Exchange Act (“CEA”) added by the Dodd-
Frank Act,’ the CFTC has promulgated the following regulations:

- Part 45, which establishes swap data recordkeeping and SDR reporting requirements;
and

= Part 46,> which establishes swap data recordkeeping and SDR reporting requirements for
so-called “historical swaps,” which were entered into prior to the reporting compliance
date.

For swaps subject to the jurisdiction of the CFTC, Part 45 and Part 46 prescribe certain data

fields which a reporting party’® must include in its swap data reporting to an SDR.” Such
reportable data fields include the identity of the counterparties to a swap (by legal entity

identifier (“LEI”)),® as well as “Other Enumerated Identifiers”® and/or “Other Identifying
Terms”!? that may identify the non-reporting party.

3 Pub. L. 111-203, 124 Stat. 1376 (2010).
477 Fed. Reg. 2136 (January 13, 2012).
> 77 Fed. Reg. 35200 (June 12, 2012).

® For swap transactions in which one of the parties is a CFTC-registered swap dealer, the “reporting party” (i.c., the
party responsible for submitting reports to the SDR) will be the swap dealer.

7 Appendix 1 to Part 45, Exhibits A-D set forth the Minimum Primary Economic Terms (“PET”) data fields for
swap data reporting pursuant to that part and Appendix 1 to Part 46, Exhibits A-D set forth the PET data fields for
historical swaps.

® LEI is defined in § 45.6 of the CFTC’s regulations. The current LEI designated by the CFTC is known as a CFTC
Interim Compliant Identifier (“CICI”), but is hereinafter referred to as an (“LEI”) for ease of reference. Section 45.6
sets forth the requirements regarding the use of LEIs in all swap data reporting pursuant to Part 45 of the CFTC’s
regulations. See also “Q & A — On Start of Swap Data Reporting” (October 9, 2012), issued by Division of Market
Oversight staff, http://www.cfic.gov/uem/groups/public/@newsroom/documents/file/startreporting_qa_final.pdf.

Section 46.4 sets forth the requirements regarding the use of LEIs in swap data reporting for historical swaps.

? “Qther Enumerated Identifiers” are: (1) the identity of the counterparty electing the clearing requirement exception
in CEA Section 2(h)(7) for all asset classes; (2) an indication of the counterparty purchasing protection or an
indication of the counterparty selling protection (but not both) in the credit and equity asset classes; (3) the buyer or
seller (but not both) in the commodity asset class; and (4) for all asset classes, the internal identifier used by an SDR
for a non-reporting party, exclusively in those cases where such internal identifier directly identifies the non-
reporting party (e.g., the internal identifier used by an SDR is the name of the non-reporting party).

2)
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Part 20 of the CFTC’s regulations sets forth large trader reporting rules for physical commodity

swaps.'' Part 20 requires clearing organizations, clearing members and swap dealers to make
routine swaps position reports to the CFTC, and establishes certain non-routine reporting
requirements for large swaps traders. Part 20 requires, among other things, that a reporting entity

disclose “Part 20 Identifying Information”, '* including the identity, of the counterparty in
respect of which positional information is being reported in large swap trader reports and

associated filings. -

Reporting parties may book swap transactions to entities, offices or branches that are within
Argentina or outside of Argentina, including to their home office.

As used in this letter, “Identity Information” means the identity of a counterparty (by name or
identifier, such as an LEI), Other Enumerated Identifiers, Other Identifying Terms and Part 20
Identifying Information.

2. SDR Duties with respect to Reported Data

A SDR is a person that collects and maintains information or records with respect to swap
transactions entered into by third parties for the purpose of providing a centralized recordkeeping
facility for swaps.]4 A SDR that uses U.S. jurisdictional means to perform its functions as such
must be registered with the CFTC, and must comply with specific duties and core principles as
set out in the CEA and CFTC regulations.’” Duties of a SDR with respect to information
reported to it are set out in CEA section 21(c), which mandates, among other matters, that a
SDR: provide direct electronic access to the CFTC or any designee of the CFTC (including
another registered entity); provide public reporting of anonymous swap data in accordance with
real-time reporting rules established by the CFTC;'® upon request and after notifying the CFTC,
make data available to other specified U.S. regulators, the U.S. Department of Justice and any
other person that the CFTC determines to be appropriate, including foreign authorities; and,

1% “Other Identifying Term” means a term of a swap that a reporting party reasonably believes would identify a non-
reporting counterparty if disclosed, and is required to be reported pursuant to the certain Part 45 data fields entitled
“Any other term(s) of the trade matched or affirmed by the counterparties in verifying the [transaction]”.

"' 76 Fed. Reg. 43851 (July 22, 2011).

12 «part 20 Identifying Information” means the following counterparty information:

(1) The counterparty name field in § 20.4 submissions; and (2) The following counterparty information included in a
1028 filing pursuant to § 20.5: (i) Name; (ii) Address (except that the country of the counterparty shall be provided);
(iii) Contact Name; (iv) Contact Job Title; (v) Contact Phone; (vi) Contact Email.

" See note 12, supra at 43863-4; See also “Large Trader Reporting for Physical Commodity Swaps: Division of
Market Oversight Guidebook for Part 20 Reports™ (May 31, 2012), updated by Division of Market Oversight Staff,
hitp://www.cfic. gov/uem/groups/public/@newsroom/documents/file/ltreuidebook053 1 12.pdf,

'Y CEA section la(48).
"> CEA section 21; CFTC Regulations Part 49.

' CFTC Regulations Part 43 implement real-time reporting of anonymous swap data. A SDR disseminating real-
time data is prohibited from doing so in a manner that discloses or otherwise facilitates the identification of a party

to a swap. CFTC Regulation 43.4(d)(1).
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subject to the foregoing, maintain the privacy of any and all swap transaction information that
the swap data repository receives from a swap dealer, counterparty, or any other registered
entity.

A SDR’s provision of information to non-CFTC regulators, government authorities and other
appropriate persons is subject to a requirement that the SDR obtain certain confidentiality and
indemnification agreements.'” The CFTC’s authority to publicly disclose information obtained
in the course of its investigative and market surveillance activities is governed by the CEA.'

3. Response Requested

In order to allow its members with reporting obligations under the Reporting Rules to avail
themselves of the no-action relief under CFTC Letter No. 13-41, ISDA respectfully requests that
you issue a formal written response to this letter that:

A) specifically identifies any statues or regulations that (i) are enforced by Direccion
Nacional de Proteccion de Datos Personales and (ii) would prohibit a reporting
party from reporting Identity Information'® pursuant to the Reporting Rules in any
of the circumstances described below, or other circumstances where such
prohibition would apply; and

B) specifically addresses the applicability of such statutes or regulations under the
circumstances described below, or other circumstances you may identify in which
such prohibition on reporting in accordance with the Reporting Rules would

apply:
1) where the reporting counterparty is located and registered in Argentina;

2 where the reporting counterparty is located in Argentina as a branch,
including as a branch of a U.S. person;

3) where the reporting counterparty is located outside Argentina but the non-
reporting party is located in Argentina. To the extent any prohibition would
apply differently depending on the jurisdiction (other than Argentina)
where the reporting party is located or where swaps are booked, please
specifically address any relevant jurisdiction-specific factors.

" CEA section 21(d). The CFTC has issued an interpretive statement to the effect that a registered SDR is not
subject to the confidentiality and indemnification agreement provisions of section 21(d) if (i) such registered SDR is
also registered, recognized or otherwise authorized in a foreign jurisdiction’s regulatory regime; and (ii) the data
sought to be accessed by a foreign regulatory authority has been reported to such registered SDR pursuant to the
foreign jurisdiction’s regulatory regime. 77 Fed. Reg. 65177.

'8 See Swap Data Repositories: Registration Standards, Duties and Core Principles, 76 Fed. Reg. 54538, 54550;
CEA section 8; CEA section 8a(6).

% If the prohibition would apply differently, or would not apply, to certain sub-categories of Identity Information,
please address the relevant differences.
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ISDA members believe that factors other than the jurisdiction of the parties may be relevant in
determining whether prohibitions on reporting Identity Information apply. We would therefore
also respectfully ask that you address the applicability of such statutes or regulations where (i)
the relevant trade is booked in Argentina; or (ii) some other activity in the trade is performed in
Argentina (for example sales or marketing activities) but the trade is booked in another
jurisdiction.

We attach as Annex A CFTC Letter No. 13-41 and ISDA Letter to CFTC Division of Market
Oversight, dated June 21, 2013. This last letter includes as an attachment a general summary of
the legal considerations in your jurisdiction that were deemed relevant to the questions presented
above by counsel consulted by certain ISDA members. The summary is provided for
informational purposes, and has not been independently verified by ISDA.

ISDA respectfully requests that you respond to this request as soon as possible, as the CFTC has
required firms to obtain such formal responses by August 27, 2013. We apologize for the
urgency of this request and any resulting inconvenience.

We hereby authorize Dres. Rufino Arce (DNI 14.222.855) (Rufino.Arce@hds.com.ar), Gotardo
César Pedemonte (DNI 16.454.760) (Gotardo.Pedemonte@hds.com.ar), Hugo Vivot (DNI
22.501.685) (Hugo.Vivot@hds.com.ar), Nicolas Ricciardi Lima (DNI 20.619.409), Juan Marcos
Cristiani (DNI 34.214.831) and/or any other partner or associate of the law firm Hope Duggan &
Silva (Suipacha 1111, 8 floor, 54-11-4891-1000) to file with you this letter, bring you any
additional information and answer any questions you may have.

Thank you for your consideration of these concerns. Please contact Hope, Duggan & Silva if
you have any questions or concerns.

Sincerely,

Katherine Dafras

General Counsel, Americas
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ANNEX A

U.S. COMMODITY FUTURES TRADING COMMISSION
Three Lafayette Centre
1155 21st Street, NW, Washington, DC 20581
Telephone: (202) 418-5000
Facsimile: (202) 418-5521
www.cftec.gov

Division of Market Oversight

CFTC Letter No. 13-41
No-Action

June 28, 2013

Division of Market Oversight

Robert Pickel

Chief Executive Officer

International Swaps and Derivatives Association, Inc.
1001 Pennsylvania Avenue, NW Suite 600
Washington, DC 20004

Time-Limited No-Action Relief Permitting Part 45 and Part 46 Reporting Counterparties
to Mask Legal Entity Identifiers, Other Enumerated Identifiers and Other Identifying
Terms and Permitting Part 20 Reporting Entities to Mask Identifying Information, with
respect to certain Enumerated Jurisdictions.

Dear Mr. Pickel:

This is in response to your June 21, 2013 letter (the “Letter”) to the Division of Market Oversight
(the “Division”) of the Commodity Futures Trading Commission (the “Commission”). By the
Letter, you requested, pursuant to § 140.99 of the Commission’s regulations, on behalf of your
members with reporting obligations under Parts 20, 45 or 46 of the Commission’s regulations
(collectively, the “Reporting Rules”),1 and other similarly situated persons, an extension of the
expiration date for the no-action relief provided under CFTC Letter No. 12-46.

You request that the Division extend the expiration date of the relief granted under CFTC Letter
No. 12-46 with respect to reportable transactions for which the reporting of Identity Information®
is subject to statutory or regulatory prohibitions of one of the non-U.S. jurisdictions listed in the
Annex to your Letter (each, an “Enumerated Jurisdiction”)3 until the earlier of: (i) the reporting
party no longer holding the requisite reasonable belief regarding the privacy law consequences of
reporting; and (ii) 12:01 a.m. eastern daylight time on June 30, 2014,

! You note that the relief requested in the Lelter also encompasses § 23.204 and § 23.205 of the Commission’s regulations.

2 You define “Identity Information” as “information that would otherwise be required to appear in one of the fields specified in Annex
B [of your December 3, 2012 request letter] and that identifies or would intrinsically reveal the identity of the counterparty or its
affiliated group.”

8 The Enumerated Jurisdictions listed in the Annex to your June 21, 2013 letter are: France, Korea, Luxembourg, People’s Republic of
China, Switzerland, Taiwan, Belgium, India, Algeria, Singapore, Bahrain, Argentina, Hungary, Samoa, Austria, and Pakistan.



Title VII of the Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Dodd-Frank

Act”)* amended the Commodity Exchange Act (the “CEA”) to establish a comprehensive new
regulatory framework for swaps. Amendments to the CEA included the addition of provisions

requiring the retention and reporting of data regarding swap transactions.” Pursuant to these
newly added provisions, the Commission added to its regulations Part 45, which sets forth swap
data recordkeeping rules, as well as rules for the reporting of swap transaction data to a

registered swap data repository (“SDR”),6 and Part 46, which sets forth swap data recordkeeping
and reporting rules for pre-enactment swaps and transition swaps (collectively, “historical

swaps”).”  Part 20 of the Commission’s regulations sets forth large trader reporting rules for
physical commodity swaps and requires routine swaps position reports from clearing
organizations, clearing members and swap dealers, and establishes certain non-routine reporting

requirements for large swaps traders.® Each of Parts 45, 46 and 20 require the Reporting
Counterparty’ or Reporting Entity'® (as applicable) to disclose identifying information."!

I. Defined Terms

For the purposes of the no-action relief provided herein, the Division will use the following
defined terms:

A “Privacy Law Counterpar »'2 means a non-Reporting Counterparty or a
P p g party

Reporting Entity’s counterparty that meets all of the following criteria:

*Pub. L. 111-203, 124 Stat. 1376 (2010).

> See, e.g., Section 2(a)(13), which establishes requirements for the real-time reporting and public availability of
swap transaction data; Section 21(b), which directs the Commission to prescribe standards for swap data
recordkeeping and reporting; and Sections 4r and 2(h)(5), which, among other things, establish reporting
requirements for historical swaps.

877 Fed. Reg. 2136 (January 13, 2012).
777 Fed. Reg. 35200 (June 12, 2012).
876 Fed. Reg. 43851 (July 22, 2011).

® For the purposes of this Division letter, Reporting Counterparty has the meanings assigned in § 45.1 and § 46.1 of
the Commission’s regulations respectively, as applicable.

!9 For the purposes of this Division letter, Reporting Entity has the meaning assigned in § 20.1 of the Commission’s
regulations.

" For all swaps subject to the jurisdiction of the Commission, each counterparty must be identified by means of a
single legal entity identifier (“LEI1”) in all swap data reporting pursuant to Part 45 and Part 46. See note 6, supra at
2204 and note 7 supra at 35228. See also ORDER DETERMINING THE AVAILABILITY OF A LEGAL ENTITY
IDENTIFIER MEETING THE REQUIREMENTS OF COMMISSION REGULATIONS, AND DESIGNATING
THE PROVIDER OF LEGAL ENTITY IDENTIFIERS TO BE USED IN RECORDKEEPING AND SWAP DATA
REPORTING PURSUANT TO THE COMMISSION'S REGULATIONS (CFTC Order of July

24,2012). Part 20 of the Commission’s regulations requires, among other things, that a Reporting Entity disclose

the identity of the counterparty in respect of which positional information is being reported in large swap trader
reports and associated filings. See note 8, supra at 43863-4.

'2 For the avoidance of doubt, nothing in this Division letter should be interpreted as providing relief from
requirements to report the Opposite LE1, Other Enumerated Identifiers, Other Identifying terms and Part 20



(1) The counterparty is not a Commission registered swap dealer (“SD”) or major
swap participant (“MSP”);

(2) The counterparty is a non-U.S. person;13

(3) The counterparty is not guaranteed by,]4 or an affiliate conduit of,'> a U.S.
person; ~ and

(4) The counterparty is located in an Enumerated Jurisdiction."’

Identifying information with respect to a swap counterparty that is: (1) a registered SD or MSP; (2) a U.S. personn;
(3) guaranteed by, or an affiliate conduit of a U.S. person; or (4) not located in an Enumerated Jurisdiction.

'3 For purposes of this Division letter the term “U.S. person” has the meaning set forth in the Final Exemptive Order
Regarding Compliance With Certain Swap Regulations (“January Order”) (See 78 Fed. Reg. 858 (January 7, 2013))
until the effective date of the Commission’s Final Interpretive Guidance and Policy Statement regarding the cross-
border application of the swaps provisions of the Commodity Exchange Act (“Final Guidance”), upon which
effective date the term “U.S. person” shall have the meaning set forth in the Final Guidance. For purposes of this
Division letter, any person that is not a U.S. person is a “non-U.S. person.” Nothing in this Division letter should be
interpreted as altering or superseding any Orders or Guidance issued by the Commission.

' The term “guaranteed by” is used for the purposes of this Division letter. The Commission explained that when a
swap counterparty typically uses a guarantee as credit support for its swap obligations, the guarantor’s resources are
added to the analysis of the swap because “the market will not trade with that counterparty at the same price, on the
same terms, or at all without the guarantee.” The Commission stated that it viewed a guarantee as, generally, “a
collateral promise by a guarantor to answer for the debt or obligation of a counterparty obligor under a swap.” See
77 Fed. Reg. 48225-48226 (Aug. 13, 2012).

' For the purposes of this Division Letter, an affiliate conduit encompasses those entities that function as a conduit
or vehicle for U.S. persons conducting swaps transactions with third-party counterparties. Certain factors are
relevant to considering whether a non-U.S. person is an “affiliate conduit” including: (i) the non-U.S. person is a
majority-owned affiliate of a U.S. person; (ii) the non-U.S. person is controlling, controlled by or under common
control with the U.S. person; (iii) the financial results of the non-U.S. person are included in the consolidated
financial statements of the U.S. person; and (iv) the non-U.S. person, in the regular course of business, engages in
swaps with non-U.S. third-party(ies) for the purpose of hedging or mitigating risks faced by, or to take positions on
behalf of, its U.S. affiliate(s), and enters into offsetting swaps or other arrangements with its U.S. affiliate(s) in order
to transfer the risks and benefits of such swaps with third-party(ies) to its U.S. affiliates. Other facts and
circumstances also may be relevant.

The term “majority-owned affiliates™ is defined in Rule 1.3(ggg)(6)(i) as follows:

counterparties to a swap are majority-owned affiliates if one counterparty directly or indirectly owns a
majority interest in the other, or if a third party directly or indirectly owns a majority interest in both
counterparties to the swap, where ‘majority interest’ is the right to vote or direct the vote of a majority of a
class of voting securities of an entity, the power to sell or direct the sale of a majority of a class of voting
securities of an entity, or the right to receive upon dissolution or the contribution of a majority of the capital
of a partnership.

Rule 1.3(ggg)(4)(i) refers to an “entity controlling, controlled by or under common control with the person.”
Footnotes 437 and 438 of the Final Entities Rule elaborated on this provision, saying:

[437] For these purposes, we interpret control to mean the possession, direct or indirect, of the power to
direct or cause the direction of the management and policies of a person, whether through the ownership of
voting securities, by contract or otherwise. This is consistent with the definition of ‘control’ and “affiliate”
in connection with Exchange Act rules regarding registration statements. See Exchange Act rule 12b-2.

'® See note 13, supra.
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(B)  “Opposite LEI” means the LEI" of a Privacy Law Counterparty to a swap.
P p

(C)  “Privacy Law Identifier” is a unique identifier, which is not an LEI, and is used
to identify a Privacy Law Counterparty pursuant to this Division letter. Each
Reporting Counterparty shall use a consistent and static Privacy Law Identifier for
a Privacy Law Counterparty in each instance that it would use the Opposite LEI
and Other Enumerated Identifiers.

(D)  “Other Enumerated Identifiers” are:

(1) the identity of the counterparty electing the clearing requirement exception in
CEA Section 2(h)(7) for all asset classes;

(2) an indication of the counterparty purchasing protection or an indication of the
counterparty selling protection (but not both) in the credit and equity asset
classes;

(3) the buyer or seller (but not both) in the commodity asset class; and

(4) for all asset classes, the internal identifier used by an SDR for a non-Reporting
Counterparty, exclusively in those cases where such internal identifier directly
identifies the non-Reporting Counterparty (e.g., the internal identifier used by
an SDR is the name of the non-Reporting Counterparty).

(E)  “Other Identifying Term” means a term of a swap that a Reporting Counterparty
reasonably believes would identify a Privacy Law Counterparty if disclosed, and
is required to be reported pursuant to the following Part 45 data fields:"’

(1) For swaps in the Foreign Exchange asset class (other than cross-currency
swaps), the “Any other term(s) of the trade matched or affirmed by the
counterparties in verifying the trade” data field required by Appendix 1 to Part
45, Exhibit B; and

(2) For swaps in the Interest Rate (including cross-currency swaps) and Other
Commodity asset classes, the “Any other term(s) of the swap matched or
affirmed by the counterparties in verifying the swap” data field required by
Appendix 1 to Part 45, Exhibits C and D.

"7 See note 3, supra.

'8 LEI is defined in § 45.6 of the Commission’s regulations. The current LEI designated by the Commission is
known as a CFTC Interim Compliant Identifier (“CICI”), but is hereinafter referred to as an (“LEI”) for ease of
reference. See note 11, supra.

' The relief provided in this Division letter also permits Reporting Counterparties to temporarily withhold reporting
of images reported pursuantto § 45.3 in cases where they would include LEIs, Other Enumerated 1dentifiers, and
Other Identifying Terms (as defined in section I of this Division letter) that would otherwise require manual
redaction. The relief provided in this Division letter in no way limits the obligation of a Reporting Counterparty to
otherwise comply with § 45.3, including the provision of “confirmation data normalized in data fields” as required by
Commission regulations.



(F) “Part 20 Identifying Information” means the following Privacy Law Counterparty
information:

(1) The counterparty name field in § 20.4 submissions; and

(2) The following counterparty information included in a 1028 filing pursuant to
§ 20.5:

(i) Name

(i) Address (except that the country of the counterparty shall be
provided)

(iii) Contact Name

(iv) Contact Job Title

(v) Contact Phone

(vi) Contact Email

I1. Masking of Opposite LEIs, Other Enumerated Identifiers and Other Identifying
Terms Required by Part 45 and Part 46 of the Commission’s Regulations.20

Based upon your representations,”’ the Division believes that time-limited relief for Reporting
Counterparties from the requirement to report the Opposite LEI, Other Enumerated Identifiers,
and Other Identifying Terms pursuant to Parts 45 and 46 is warranted under specific
conditions.” The relief offered in this Division letter does not otherwise impact Reporting
Counterparties’ continuing obligation to report pursuant to Parts 45 and 46 of the Commission’s
regulations.

Accordingly, the Division will not recommend that the Commission commence an enforcement
action against a Reporting Counterparty for failure to report the Opposite LEI, Other Enumerated
Identifiers, and Other Identifying Terms for any swap with a Privacy Law Counterparty for
which the Reporting Counterparty has:

1) Formed a reasonable belief that statutory or regulatory prohibitions in the non-
U.S. jurisdiction preclude the Reporting Counterparty from reporting the Opposite
LE], Other Enumerated Identifiers and Other Identifying Terms with respect to a
specific non-Reporting Counterparty to a registered SDR as required by Parts 45
and 46;

%% Nothing in this Division letter should be interpreted as altering the requirements of a Reporting Counterparty or
Reporting Entity to include its own LEI, Other Enumerated Identifiers, and Part 20 Identifying informationin all
reporting pursuant to Parts 20, 45 and 46.

2! Specifically, the relief provided in this Division letter is premised on the representations made in your June 21,
2013 letter.

2 Section 23.204 of the Commission’s regulations requires swap dealers and major swap participants to comply
with Part 45 of the Commission’s regulations. To that extent only, section23.204 is incorporated by reference into
the no-action relief herein.



(ii) Submitted a formal written request®® (the “Request”) to the relevant non-U.S.
regulator or governing authority* that:

(1) describes the Reporting Counterparty’s Part 45 and Part 46 reporting
obligations with respect to the swap(s) and non-Reporting Counterparty(ies)
at issue in the Request, including the location where the swap(s) will be
booked;

(2) requests that the non-U.S. regulator or governing authority specifically
identify any statutes or regulations that would prohibit the Reporting
Counterparty from reporting the Opposite LEI, Other Enumerated Identifier,
or Other Identifying Terms for the non-Reporting Counterparty pursuant to
Parts 45 and 46;

(3) requests that the non-U.S. regulator or governing authority specifically
address the applicability of such statutes or regulations under the
circumstances listed below or any other circumstances relevant to the
Reporting Counterparty:

(a) swap transactions where the Reporting Counterparty is located and
registered in the jurisdiction;

(b) swap transactions where the Reporting Counterparty is located in
the jurisdiction as a branch, including as a branch of a U.S.
person;?>

(c) swap transactions where the Reporting Counterparty is located in
the United States but the non-Reporting Counterparty is located in
the jurisdiction.

(iii)  Obtained a formal response to the Request® from the relevant non-U.S. regulator
or governing authority within 60 days from the issuance of this Division letter. o
Responses must specifically address items (2) and (3) above. A Reporting
Counterparty may mask Opposite LEIs, Other Enumerated Identifiers, or

2 The Division notes that a Reporting Counterparty may submit a request individually or rely on a request made by
a group of market participants or an industry association on behalf of similarly sitvated entities.

24 The Division notes that the relevant regulator or governing authority is one that enforces the regulations or
statutes that the Reporting Counterparty or Reporting Entity reasonably believes precludes it from reporting the
Opposite LEI, Other Enumerated ldentifiers, Other Identifying Terms, or Part 20 Identifying Information with
respect to its counterparty. In circumstances where more than one statute or regulation may govern, the Reporting
Counterparty or Entity must submit requests to each relevant non-U.S. regulator or governing authority.

5 See note 13, supra.

% The Division notes that a Reporting Counterparty or Entity may rely on a formal response letter from a relevant
non-U.S. regulator or governing authority that results from a Request made by group of market participants or by an
industry association on behalf of similarly situated entities, so long as the content of the formal response letter
addresses the facts and circumstances that pertain to the Reporting Counterparty or Entity as it intends to rely on the
relief in this Division letter. In circumstances where more than one statute or regulation governs, the Reporting
Counterparty or Entity must receive responses from each relevant non-U.S. regulator or governing authority.

" The non-U.S. regulator’s or governing authority’s formal response must be in English or English translation.
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Other Identifying Terms only to the extent that the non-U.S. regulator or
governing authority has specifically indicated that reporting such
information pursuant to Parts 45 and 46 of the Commission’s regulations

would violate the law of the non-U.S. jurisdiction.28

The Division will extend this relief until the earlier of: (1) such time that the Reporting
Counterparty no longer holds a reasonable belief that a regulatory or statutory prohibition
precludes it from reporting the Opposite LE], Other Enumerated Identifiers and Other
Identifying Terms with respect to its non-Reporting Counterparty to a registered SDR as required
by Parts 45 and 46; and (2) 11:59 p.m. eastern daylight time June 30, 2014. Such no-action
relief is subject to the following conditions:

iil.

Within 60 days of the issuance of this Division letter, the Reporting Counterparty
must submit, to Privacyl.awReporting@ecftc.gov, copies of formal Request letters
submitted by the Reporting Counterparty or on its behalf, as well as responses
received from the relevant non-U.S. regulator or governing authority and retain

such, as part of its compliance with Commission recordkeeping requirements.”

The Reporting Counterparty shall include the Privacy Law Identifier with all
swap data reported pursuant to Parts 45 or 46 in each instance in which it would
otherwise have been required to report an Opposite LEI or Other Enumerated
Identifier; and

Upon the expiration of the relief pursuant to clause (1) or (2) above, the Reporting
Counterparty shall correct all Privacy Law Identifiers and Other Identifying
Terms, omitted or submitted in a masked form, to an SDR pursuant to this
Division letter, with the corresponding Opposite LEIs, Other Enumerated
Identifiers and Other Identifying Terms by no later than 30 days from the date of
such expiration. Prior to making such corrections, a Reporting Counterparty shall
notify the relevant SDR.

I1I. Masking of Certain Identifyin%olnformation Required by Part 20 of the

Commission’s Regulations.

Based upon your representations,’’ the Division believes that time-limited relief for Reporting
Entities from the requirement to report Part 20 Identifying Information pursuant to § 20.4 and

% For example, if the law of the non-U.S. jurisdiction prohibits reporting only with respect to natural persons, then a
Reporting Party may mask information only with respect to non-Reporting Counterparties that are natural persons.
Similarly, if the law of the non-U.S. jurisdiction states that reporting is permissible with the consent of the non-
Reporting Counterparty, then Reporting Parties would be expected to obtain such consent and report Opposite LEls,
Other Enumerated Identifiers, and Other Identifying Terms pursuant to Parts 45 and 46 of the Commission’s

regulations.

* A Reporting Counterparty or Entity may not continue to rely on the relief provided in this Division letter ifa
formal response letter outlined in (iii) above is not issued to the Reporting Counterparty or Entity or to a group of
market participants or an industry association on its behalfand sent to the Commission in accordance with condition

*® See note 20, supra.



§ 20.5 of the Commission’s regulations is warranted under specific conditions.”> The relief
offered in this Division letter does not otherwise impact Reporting Entities’ continuing
obligation to report pursuant to Part 20 of the Commission’s regulations.

Accordingly, the Division will not recommend that the Commission commence an enforcement
action against a Reporting Entity for failure to report Part 20 Identifying Information for any
§ 20.4 or § 20.5 submission with respect to a swap with a Privacy Law Counterparty for which
the Reporting Entity has:

(i) Formed a reasonable belief that statutory or regulatory prohibitions in the non-U.S.
jurisdiction preclude the Reporting Entity from reporting Part 20 Identifying
Information;

(ii) Submitted a formal written Request®™ to the relevant non-U.S. regulator or governing
authority®® that:

(1) describes the Reporting Entity’s Part 20 reporting obligations with respect to
the swap(s) and its counterparty at issue in the Request;

(2) requests that the non-U.S. regulator or governing authority specifically
identify any statutes or regulations that would prohibit the Reporting Entity
from reporting Part 20 Identifying Information for its counterpdrty pursuant to
Part 20;

(3) requests that the non-U.S. regulator or governing authority specifically
address the applicability of such statutes or regulations under the
circumstances listed below or any other circumstances relevant to the
Reporting Entity:

(a) swap transactions where the Reporting Entity is located and
registered in the jurisdiction;

(b) swap transactions where the Reporting Entity is located in the
jurisdiction as a branch, including as a branch of a U.S. person;™

(c) swap transactions where the Reporting Entity is located in the
United States but its counterparty is located in the jurisdiction.

(iii)Obtained a formal response to the Request*® from the relevant non-U.S. regulator or
governing authority, within 60 days from the issuance of this Division letter. *’

*! See note 21, supra.

*2 Nothing in this Division letter should be interpreted as altering the responsibility of a Reporting Entity to make
reports required by § 20.4 and to make 1028 filings pursuant to § 20.5, even if information in such filing is masked
pursuant to this Division letter.

¥ See note 23, supra.
 See note 24, supra.
* See note 13, supra.

3 See note 26, supra.
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Responses must specifically address items (2) and (3) above. A Reporting Entity
may mask Part 20 Identifying Information only to the extent that the non-U.S.
regulator or governing authority has specifically indicated that reporting such
information pursuant to Part 20 of the Commission’s regulations would violate
the law of the non-U.S. jurisdiction.z'8

The Division will extend this relief until the earlier of: (1) such time that the Reporting Entity no
longer holds a reasonable belief that a regulatory or statutory prohibition precludes it from
reporting Part 20 Identifying Information; and (2) 11:59 p.m. eastern daylight time June 30,
2014. Such no-action relief is subject to the following conditions:

1. Within 60 days of the issuance of this Division letter, the Reporting Entity must
submit, to PrivacyLawReporting@cftc.gov, copies of formal request letters
submitted by the Reporting Entity or on its behalf, as well as responses received
from the relevant non-U.S. regulator or governing authority and retain such, as

part of its compliance with Commission recordkeeping requirements.”

ii. The Reporting Entity shall make a Form 102S filing for the Privacy Law
Counterparty in accordance with § 20.5, which filing shall include the country of
such counterparty and an indication of the Part 20 Identifying Information of the
counterparty redacted pursuant to this Division letter;

iii. The Reporting Entity shall report that information has been withheld due to
privacy law for each Part 20 Identifying Information field not reported pursuant to
this Division letter; and

iv. Upon the expiration of the relief pursuant to either clause (1) or (2) above, a
Reporting Entity shall make a corrective Part 20 data submission for all Part 20
Identifying Information that was previously withheld or submitted in a masked
form pursuant to this Division letter, by no later than 30 days from the date of
such expiration. The Reporting Entity shall contact the Commission’s Office of
Data and Technology (“ODT”) prior to making such corrective Part 20 data
submission, and such submission shall be in a form and manner acceptable to
ODT.

The no-action relief provided in this Division letter applies to Reporting Counterparties and
Reporting Entities, regardless of whether they are members of ISDA. It applies to Opposite LEIs
and Other Enumerated Identifiers pursuant to Parts 45 and 46, Other Identifying Terms pursuant
to Part 45 and Part 20 Identifying Information, with respect to Privacy Law Counterparties

37 See note 27, supra.

¥ For example, if the law of the non-U.S. jurisdiction prohibits reporting only with respect to natural persons, then

a Reporting Entity may mask information only with respect to counterparties that are natural persons. Similarly, if
the law of the non-U.S. jurisdiction states that reporting is permissible with the consent of the counterparty, then
Reporting Entities would be expected to obtain such consent and report Part 20 Identifying Information pursuant to
Part 20 of the Commission’s regulations.

39 See note 29, Suprad.
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only.* Further, the no-action relief provided in this Division letter in no way limits the
Commission’s authority to request and obtain a Privacy Law Counterparty’s Identity
Information.

The no-action relief provided herein contains a collection of information, as that term is defined
in the Paperwork Reduction Act*'  Therefore, a control number for the collection must be
obtained from the Office of Management and Budget (“OMB”). In accordance with 44 U.S.C.
§ 3507(d) and 5 C.F.R. §§ 1320.8 and 1320.10, the Division has filed with OMB and obtained an
approved collection—3038-0049—entitled “Procedural requirements for requests for
interpretative, no-action and exemptive letters.” Accordingly, a Reporting Counterparty or
Reporting Entity may not rely on the Division's determination not to recommend an enforcement
action to the Commission unless it provides the information the Division has determined is
essential to the provision of no-action relief.

The Division’s letter, and the no-action position taken herein, which is based on your
representations, reflects the views of the Division only, and not necessarily the position or views
of the Commission or of any other division or office of the Commission’s staff. The no-action
position taken herein does not excuse affected persons from compliance with any other
applicable requirements of the CEA or the regulations thereunder. As with all no-action letters,
the Division retains the authority to, in its discretion, further condition, modify, suspend,
terminate or otherwise restrict the terms of the no-action relief provided herein.

If you have any questions concerning this correspondence, please contact Sebastian Pujol Schott,
Associate Director, Division of Market Oversight, at (202) 418-5641, or Stuart Armstrong,
Attorney Advisor, Division of Market Oversight, at (202) 418-5095.

Sincerely,

Richard A. Shilts
Acting Director
Division of Market Oversight

> Should the Commission promulgate additional swap data reporting rules applicable to the subject matter covered
herein during the pendency of this no-action relief, such rules could supersede the relief granted herein.

144 U.S.C. §§ 3501 ef, seq.
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| E’?«f;‘zecient Request for No-Action Relief — Parts 20, 45 and 46
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June 21,2013

Mr. Richard Shilts

Director

Division of Market Oversight
Commodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, N.W.

Washington, DC 20581

Re: Request for No-Action Relief — Parts 20, 45 and 46

Dear Mr. Shilts:

The International Swaps and Derivatives Association, Inc. (“ISDA”), on behalf of its members
with reporting obligations under Part 20, Part 45 or Part 46 of the Regulations (collectively, the
“Reporting Rules”)] of the Commodity Futures Trading Commission (the “Commission’)

and other similarly situated persons, is writing to request, pursuant to Rule 140.99, an extension
of the expiration date for the no-action relief provided under CFTC Letter No. 12-46, as
described below.

ISDA’s mission is to foster safe and efficient derivatives markets to facilitate effective risk
management for all users of derivative products. ISDA has more than 800 members from 58
countries on six continents. These members include a broad range of OTC derivatives market
participants: global, international and regional banks, asset managers, energy and commodities
firms, government and supranational entities, insurers and diversified financial institutions,
corporations, law firms, exchanges, clearinghouses and other service providers.

In December 2012, the Commission’s Division of Market Oversight (“DMO”) issued CFTC
Letter No. 12-46 in response to a request from ISDA expressing concern regarding conflicts
between the privacy laws of non-US jurisdictions and the Reporting Rules. CFTC Letter No. 12-
46 granted conditional and time-limited no-action relief that permits a reporting party to omit
from reports made pursuant to the Reporting Rules the non-reporting party’s LEI, the identity of
the non-reporting party in specifically enumerated data fields and certain other terms that the
reporting party reasonably believes would identify the non-reporting party (the information that
may be omitted, “Identity Information™). In addition, the relief permits a reporting party to
temporarily withhold reporting of Rule 45.3 confirmation images that include the covered
Identity Information and would otherwise need to be manually redacted. The relief granted in
CFTC Letter No. 12-46 expires on the earlier of (i) the reporting party’s obtaining counterparty
consent or regulatory authorization, as applicable, (ii) the reporting party no longer holding the

' The relief requested in this letter also encompasses CFTC Rules 23.204 and 23.205 insofar as the swap entity has
complied with the conditions of the no-action relief with respect to the reporting required under such rules.
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requisite reasonable belief regarding the privacy law consequences of reporting or (iii) 12:01
a.m, eastern daylight time on June 30, 2013.

ISDA requests that DMO extend the expiration date for the relief granted under CFTC Letter No.
12-46 with respect to reportable transactions for which the reporting of Identity Information is
subject to statutory or regulatory prohibitions of one of the non-U.S. jurisdictions listed in the
Annex (each, an “Enumerated Jurisdiction”)? until the earlier of (i) the reporting party no
longer holding the requisite reasonable belief regarding the privacy law consequences of
reporting or (ii) 12:01 a.m. eastern daylight time on June 30, 2014.°

Based upon advice obtained by ISDA members, the Enumerated Jurisdictions fall into two
categories: (i) those for which non-reporting party consent is not a viable solution to privacy law
conflicts due to the legal requirements such consent must satisfy and (ii) those for which non-
reporting party consent alone is not effective and regulatory authorization that would permit the
reporting of Identity Information has not been available to affected market participants.

We note that the local law advice received by various ISDA member firms is not uniform. The
differences in advice underscore the complexity and novelty of the issues the industry is now
facing. While consensus generally exists around a majority of the “problematic jurisdictions”,
even competent counsel in each jurisdiction can have differing views as to the cross-border reach
of local law and the effectiveness of consent. We note also that the laws in many jurisdictions
apply differently based on an institution’s presence in a given jurisdiction. What is a problematic
jurisdiction for one member, therefore, is not for another. The purpose of this letter is to identify
and seek relief for jurisdictions in which member firms reasonably believe that a standing
blanket counterparty consent is insufficient to overcome relevant local data privacy concerns.

With respect to Enumerated Jurisdictions in the first category specified above, concerns include,
for example, the revocability of consents, requirements that specific consent be given for each
instance of disclosure, and legal standards that expose dealers to unacceptable risk that consent
may later be found to be ineffective. Although the laws of certain Enumerated Jurisdictions
would recognize consent given on a transaction-by-transaction basis, this means of overcoming
privacy conflicts appears to be of limited practical utility. In a voice trading environment,
questions remain as to whether oral consent is legally effective and whether the trading personnel
with whom a firm interacts directly are authorized to provide it. Further, reliably controlling for
and cataloguing such oral consent is difficult and would expose firms to operational and legal
risks. With respect to electronic trading, the industry has had insufficient time to develop

2 An Annex listing the Enumerated Jurisdictions, and describing briefly the applicable privacy law restrictions, is
attached hereto. The Annex descriptions should be regarded as reasoned views of the operation of the cited
provisions in the novel context of SDR reporting. An analysis of conflicts questions with regard to the disclosure of
counterparty information for other regulatory purposes could yield different results. Accordingly, the list should not
be regarded as a final and conclusive list of problematic jurisdictions. Industry participants have prioritized their
review of international jurisdictions by relevance, and this list therefore includes jurisdictions in addition to those
identified as problematic in ISDA’s request for the relief granted in CFTC Letter No. 12-46. While reflective of the
collective knowledge to date of ISDA members that have provided information, the list is not necessarily
comprehensive.

3 ISDA expects to submit a separate request letter addressing the practical difficulties of obtaining non-reporting

party consent.
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functionality for obtaining “click through” consents at the time of trade. Much electronic
trading occurs through third-party information and communication services, whose cooperation
would be required to develop such means of consent. Moreover, click-through consents could
not be utilized in the case of automated trading, where there is no human interface.

With respect to Enumerated Jurisdictions in the second category, ISDA members have not
identified any practicable means of resolving the conflict of laws short of statutory or regulatory
changes in those jurisdictions. The issue of conflicts with privacy laws and blocking statutes has
been recognized by international regulators as one of the implementation challenges for trade
reporting, and dialogue is taking place to seek a resolution.”

Reporting party behavior in accordance with CFTC Letter No. 12-46 achieves substantially
complete compliance with the Reporting Rules even after the omission of Identity Information
from Part 20, 45 and 46 reports. Unless the relief with respect to Enumerated Jurisdictions is
extended beyond June 30, registered swap dealers may not be able to continue participating in
these markets, with concomitant negative impact on both the local markets and Commission
registrants. Deferring the expiration date of the relief as requested would avoid this undesirable
outcome and allow time for the affected jurisdictions to resolve cross-border conflicts associated
with swap data reporting, an issue now prominently on the international regulatory agenda, as
they implement their own data reporting frameworks. Accordingly, the requested relief is an
appropriate extension of comity to these non-US jurisdictions, without detracting from the
Commission’s ability to achieve its objectives under the Reporting Rules.

For the foregoing reasons, ISDA requests that the staff of the Division of Market Oversight issue
the no-action relief described above.

Thank you for your consideration of these concerns. Please contact me or ISDA staff if you have
any questions or concerns.

Sincerely,
Robert Pickel

* See, e.g., OTC Derivatives Market Reforms — Fifth Progress Report, Financial Stability Board (April 2013), pp.48-
49 (“authorities reported that plans to adopt legislation and/or regulation that would allow for such reporting are
underway “) (available at http:/www.financialstabilityboard.org/publications/r_130415.pdf).

3
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ANNEX

Enumerated Jurisdictions — summary of privacy restrictions

i. France

Trade Participants may only disclose Trade Data involving a counterparty if the disclosure is
made: (i) pursuant to a list of statutory exemptions or (ii) the counterparty delivers its consent to
the disclosing Trade Participant each time the latter intends to make a disclosure. Relevant
provisions of French law include: (i) Article L. 511-33 et seq. of the French Code monétaire et
financier for credit institutions and (ii) Article L. 531-12 et seq. of the same code for investment
firms.

Trade Data reporting to SDRs may not qualify for any statutory exemption and transaction-by-
transaction consent is not a feasible solution for high-volume activity and would certainly result
in delayed reporting. Consent that is to be obtained via an industry protocol such as the ISDA
August 2012 Dodd Frank Protocol or via a single side letter may not be sufficient for this reason.
Requests for disclosure by foreign legal or regulatory authorities—without instruction from a
French authority—are similarly insufficient. Potential liabilities for violations of local privacy
law in France include fines of up to €75,000 for legal persons and €15,000 for natural persons,
action for damages, suspension of operations, withdrawal of business licenses and, for natural
persons involved in a violation, imprisonment of up to one year.

The French blocking statute (Law 68-678 of 26 July 1968) applies to any person / entity located
in France, or even located outside of France, when there is an action taken with the purpose to
obtain from a French company or individual any information which is economic, commercial,
industrial, financial or technical nature tending to constitute evidence in view of foreign judicial
or administrative proceedings or in the framework of such proceedings, even if such disclosure is
made with the approval of the relevant counterparty.

ii. Korea

Trade Participants may not be able to disclose any Trade Data about their respective
counterparties unless the disclosures in question are made at the order of Korean regulators, the
Financial Services Commission or Governor of the Financial Supervisory Service or otherwise
qualify for an exemption under the Real Name Act. Relevant provisions of the Real Name Act
include: (i) Article 3 and (ii) Article 4.1. Disclosures which include personal data relating to
natural persons are also governed by the Personal Information Protection Law.

Written consent may also need to be obtained each time disclosure is sought. Accordingly, the
use of an industry protocol to report Trade Data, or consent via a side letter, would not satisfy the
statute’s requirements. Members have been informed that the Financial Services Commission has
indicated that broad consent provisions granting consent for all future transactions would not
meet the requirements of the Real Names Act. Further the obligations of confidentiality under
the Real Names Act cannot be excluded through contractual terms. There are limited exceptions
to the Real Names Act which permit disclosure in the absence of client consent but these are not
applicable. Disclosures made upon the request of foreign legal or regulatory authorities would

4
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similarly be in violation of local law. Violations of local law in Korea under the Real Name Act
can trigger fines of up to 100 million Korean won and, for natural persons, imprisonment of up
to five years. Under the Capital Market Act, fines can range up to 200 million Korean won and
imprisonment of natural persons for five years. The Personal Information Protection Law has
very specific consent requirements which include an obligation to inform the data subject of the
disadvantages of granting consent, and failure to comply with the statute may result in
imprisonment of up to five years or a fine.

iii. Luxembourg

Trade Participants may not be able to disclose Trade Data unless the relevant disclosure
requirement is under applicable local law. Luxembourg requires that any consent delivered by a
counterparty must satisfy the standards set forth by Luxembourg’s Comité des juristes (the
“CODEJU”), which is an advising committee of the Luxembourg finance sector regulator, the
Commission de Surveillance du Secteur Financier. Relevant provisions of Luxembourg law
include: (i) Articles 37-1(1), 41(1) through (5bis) of the Luxembourg law of 5 April 1993 on the
financial sector and (ii) Articles 111-1(2) to 111-1(8) of the law of 6 December 1991 on the
insurance sector.

A counterparty’s consent to disclosure of Trade Data to an SDR may not be covered by a
statutory exemption and the use of an industry protocol to deliver consent may not satisfy the
CODEJU’s standards. Disclosures made upon the request of foreign legal or regulatory
authorities may also not qualify for a statutory exemption nor satisfy the CODEJU standards.
The CODEJU’s standards may include the requirement for such consent to be revocable (as a
matter of public policy) and to relate to a disclosure which is in the best interests of the
consenting party. Furthermore, the consent must be specific as to the information that may be
disclosed, the identity of the person to whom the information may be disclosed, the intended aim
of the disclosure, and the time period for which the consent is valid. Violations of Luxembourg
law can trigger a range of penalties, including fines of up to €5,000 for natural persons and
€10,000 for legal persons, contractual damages, injunction orders, withdrawal of licenses,
suspension or prohibition of business activities, professional bans and imprisonment of natural
persons for a period of up to six months.

iv. People’s Republic of China

Trade Participants may disclose Trade Data at the instruction of the Chinese regulatory
authorities pursuant to the state’s Regulations on Financial Institutions” Anti-money Laundering.
Trade Participants may also make disclosures as required by a foreign legal or regulatory
authority, provided that local law permits the disclosure or the disclosure requirement is
otherwise consistent with local law—which arguably would not be the case for disclosure of
Trade Data under the Reporting Rules as there is no direct local equivalent. To the extent that
Chinese law does not authorize disclosure of Trade Data, Trade Participants subject to such law
would not be permitted to make any disclosures, regardless of a foreign law requirement or the
consent of a counterparty. Potential liabilities for violation of Chinese privacy law include fines
of up to RMB 500,000, suspension of operations and withdrawal of business licenses.
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There is a prohibition on the disclosure of State Secrets (Law of the PRC on the Preservation of
State Secrets effective October 1st 2010) and the definition of State Secrets is wide: “ any
information concerning national security and interest which, once disclosed, may impair the
security and interest in the areas of politics, economy and national defence”. Consent of a client
will not overcome this prohibition.

Additionally, the Notice on Protection of Personal Financial Information by Banking Financial
Institutions published by the Peoples Bank of China prohibits the disclosure of Personal
Financial Information to foreign institutions. Personal Financial Information includes any
information regarding an individual’s identification, assets, credit status, financial transactions
and even information derived from processing or analysing the individual's consumption habits
or investment intention. The only exception to this is where the local banking branch needs to
provide the Personal Financial Information to overseas affiliates in order to provide the services
and further that the client has consented to the disclosure. Such exception does not apply in the
present circumstances.

v. Switzerland

Swiss privacy rules, such as Article 47 of the Swiss Federal Act on Banks and Saving
Institutions of 8 November 1934 (the “Swiss Banking Act”), prohibit banks from disclosing any
client information to any third party. Additionally, under Swiss data protection law, the transfer
of any personal data of third parties abroad is closely restricted and requires, inter alia, the
relevant person’s consent. This prohibition includes client and employee information. Under
Article 271, any action undertaken for a foreign authority is prohibited if the action undertaken in
Switzerland is by its nature an official or sovereign act whose performance is reserved to a Swiss
authority and is performed without the involvement or authorization of the competent Swiss
authority, irrespective of whether the action is undertaken by a private person or directly by the
foreign authority.

Article 271 separately prohibits the facilitation of any action, such as disclosure of restricted
information, undertaken in the interest of a foreign authority, if such action is considered under
Swiss law an act that would have to be undertaken by a competent Swiss authority. In relation to
financial institutions, the Federal Finance Department (“FFD”) is authorized to provide an
exemption under Article 271 to permit disclosure of client information. The FFD may submit the
case to the Swiss Federal Government. In taking its decision, the Swiss Federal Government
will weigh the public and private interests involved, particularly the protection and safeguarding
of the rights of third parties (e.g., clients and employees). Penalties for violations of Article 271
include significant fines and imprisonment of up to three years for any natural person violating
the law.

vi. Taiwan

Under Article 48 of the Taiwan Banking Act, licensed banks in Taiwan must keep
counterparties’ information confidential unless the disclosure is permitted by the laws or
regulations of Taiwan or is otherwise “stipulated” by the Taiwan Financial Supervisory
Commission (“Taiwan FSC”). Guidance issued by the Taiwan FSC expressly permits banks to
release the counterparty data to (i) Taiwanese agencies (e.g., tax authorities, prosecutor offices),
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(i) home country regulators of a Taiwan branch of a foreign bank pursuant to home country
regulation or (iii) approved outsourcing service providers. Thus, for a non-U.S. bank branch,
swap data reporting to a CFTC-registered SDR does not fall into any of the current exemptions.
Penalties for violations may include administrative fines, damages, and potential criminal
liability if the disclosed information is considered a “business secret.”

vii. Belgium

To the extent that Identity Information includes Personal Data (meaning any information relating
to an identified or identifiable natural person), consent of the data subject will not be effective to
overcome the restrictions. The Act of December 8, 1992 on Privacy Protection in relation to the
Processing of Personal Data, as amended by the Act of 11 December 1998 and the Act of 29
February 2003, as well as supplemented by the Royal Decree of 13 February 2001 (the “Data
Protection Act”) governs the disclosure of such personal data.

The Data Protection Act prohibits transfer of data to U.S authorities and the view is that such a
transfer is illegal and cannot be legalized by consent of the data subject (Article 29 Working
Party Opinion 15/2011 of 13 July 2011 and also Council Decision 2010/412/EU of 13 July

2010).

viii.  India

The Reserve Bank of India (“RBI”) sets out confidentiality obligations of a bank toward its
clients in its Master Circular on Customer Service in Banks, which provides that:

The scope of the secrecy law in India has generally followed the common law principles based
on implied contract. The bankers’ obligation to maintain secrecy arises out of the contractual
relationship between the banker and customer, and as such no information should be divulged to
third parties except under circumstances which are well defined. The following exceptions to the
said rule are normally accepted:

6)) Where disclosure is under compulsion of Indian law;

(ii) Where there is duty to the public to disclose;

(iii)  Where interest of bank requires disclosure; and

(iv)  Where the disclosure is made with the express or implied consent of the
customer.

However, there is no specific provision in the RBI’s regulatory circulars permitting reporting of
data pertaining to Indian banks or branches to non-Indian regulators. In a circular relating to
retention of data offshore, the RBI has stated that non-Indian regulators should not have access to
Indian branch data stored overseas. The RBI has advised member firms operating in India that
prior approval must be obtained from the RBI in order to report or disclose branch information to
the CFTC. The RBI’s position prohibits any reporting of transactions booked in a firm’s
Mumbai branch to an SDR located outside of India, notwithstanding clauses (i) and (iii)
referenced immediately above.
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Thus, absent affirmative consent from the RBI and customer consent, a firm cannot report swaps
booked in its Mumbai branch, even with counterparty-identifying information redacted.

ix. Algeria

Reporting to an SDR may implicate Algerian bank secrecy rules under Article 117 of
Ordinance 03-11 of 26 August 2003 on the currency and credit.

Professional secrecy obligations under penalty of sanctions under the criminal code are binding
on:

» any member of a Board of Directors, any external auditor and any person who
participates or has participated to the management of a bank or financial
institution or who is or was employed by them; and

= any person who participates or who participated in the control of banks and
financial institutions.

Subject to the express provisions of law, the bank secrecy is enforceable against all authorities
except:

» towards the public authorities which appoint administrators of banks and financial
institutions

= towards the judicial authority acting in the framework of criminal procedures;

- towards the public authorities required to communicate information to
international institutions entitled, particularly in the context of the fight against
corruption, money-laundering and the financing of terrorism;

» towards the Bank of Algeria or the banking committee at the bank of Algeria,
which may transmit information to the authorities responsible for the supervision
of banks and financial institutions in other countries, subject to reciprocity and
provided that these authorities are subject to the professional secrecy with the
same guarantees as in Algeria.

x. Singapore

Trade Participants may only be entitled to disclose Trade Data to local regulatory authorities as
required by Singapore law. Under Regulation 47(2) of the Securities and Futures (Licensing and
Conduct of Business) statute (the “SFR”), Trade Data may only be able to be disclosed at the
instruction of the Monetary Authority of Singapore (the “MAS”). Therefore, many Trade
Participants may not be able to disclose Trade Data at the request or demand for disclosure by a
foreign authority or an SDR unless such disclosure has been otherwise authorized by the MAS—
even upon the consent of the applicable counterparty. Trade Participants’ accession to an
industry protocol that contains provisions to obtain consent to disclose Trade Data may not be
effective absent approval of the MAS.  Although firms have received indications that such
approval may be forthcoming, some firms are continuing to redact Identity Information until
such time as the MAS may make an official public announcement.
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Violations of Singapore privacy law can trigger civil and criminal liabilities, including fines (up
to $S125,000 for natural persons and $S250,000 for legal persons), damages in tort, revocations
of licenses and imprisonment of up to three years for natural persons.

xi. Bahrain

If a firm has a local office or presence or conducts data collection in Bahrain, consent is not
effective. If no swap dealer office or presence in the jurisdiction, reporting is permitted. In the
former instance, exploitation or misuse of personal information is governed by Art.I58 of the
Civil Code of Bahrain. If a reporting party was considered negligent in transferring data and if
the individual suffered damage as a result of the transfer damages apply.

xii. Argentina

Local laws should not apply if the reporting party has no Local Presence. The Financial Entities
Law 21,526 (the “FEL”) applies to activities performed in Argentina. In addition, the Personal
Data Protection Law 25,326, as amended (the “PDPL”), applies to databases or registries that
include personal data. Although the law makes no express reference to location, provisions in
principle apply to databases located in Argentina.

Data Regulations which prohibit or restrict the disclosure of Data to an SDR.
(i) the FEL, and
(ii) the PDPL.

The FEL prohibits Financial Entities to disclose information on transactions carried out for, or
data received from, their customers. This prohibition is, however, limited to transactions that are
registered as “Liabilities” in the financial statements of the Financial Entity. Additionally, the
Financial Entities have no duty of confidentiality regarding those operations registered as “off-
balance sheet” activities, such as securities custody services. Despite the foregoing, certain
government agencies, including the tax authorities, anti-money laundering agencies and the
Central Bank of the Republic of Argentina (the “CBRA”), may require Financial Entities to
disclose such information. The above mentioned prohibition does not apply to customers of a
Financial Entity, who have full access to their own information, nor to the agents or
representatives of the customers in their relationship with the Financial Entity. Legal
commentators also include within this exception the employees of a customer, acting in the
course of their employment for the customer. On the other hand, the PDPL provides that any
information relating to and identified or identifiable individual —natural person or legal entity— is
considered personal data (“Personal Data”). In addition, the PDPL states that Personal Data is
subject to confidentiality obligations on the holder of such data.

Disclosure to the SDR or the CFTC-express consent of the swap counterparty.

The consent of the data owner is not included in the FEL among the exceptions to the
confidentiality/secrecy obligation. Basically, exceptions relate to petition made by courts, tax
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authorities and the CBRA.  We understand however that if we were to assume that the
confidentiality/secrecy obligation is aimed to protect the data owner's privacy right; then, as
beneficiary of such right, the data owner should be able to waive it. On the contrary, it could be
argued that the waiver of the confidentiality/secrecy obligation made by the data owner does not
release the obligation imposed by the FEL. In this regard, the BCRA may not be opened to
accept that the data owner has the authority to modify the content of the FEL; in other words, the
BCRA may resolve that the Financial Institution is not released from the confidentiality/secrecy
obligation even when the customer has authorized it to disclose information. Counsel not aware
of judicial precedents, therefore it is difficult to predict how a court will resolve this conflict of
different rights/obligations.

One of the exceptions to the confidentiality/secrecy obligation is where the Financial Entity
obtained previous authorization from the BCRA to disclose certain information. Counsel believe
that the Financial Entity could inform the BCRA the reasons why it needs to disclose certain
information, explain that it has obtained the authorization of the data owner to disclose such
information, and request the BCRA s authorization. Under this scenario, BCRA may be willing
to authorize the Financial Entity to disclose the information.

Potential criminal and civil penalties for non-compliance.

The Criminal Code, in Section 157 bis, provides that it shall be subject to imprisonment from
one (1) month to two (2) years, the person which (i) knowingly or unlawfully, or in violation of
confidentiality and data security systems, has access, in any way, to a personal database; or (ii)
reveals to a third party information recorded in a personal database whose secrecy should be
preserved as provided by law. In the event that the author is a public officer, an additional
sentence of one (1) to four (4) years special disqualification shall apply. The FEL provides for
different sanctions that may be applicable by the CBRA, including (a) warning, (b) fines, (c)
suspension, or (d) revocation of the corresponding license. The PDPL in turn, provides for a
number of sanctions of different types and degrees according to the seriousness of the offense
incurred by the controllers or users of the databases. The Data Protection Authority, through its
Regulation 1/2003 defined the offenses as serious and very serious. Administrative sanctions
may include (a) warning, (b) suspension, (c) fines ranging between AR$1,000 (equivalent to
US$200), and AR$100,000 (US$20,000); and (d) closure or cancellation of the file, register or
database.

xiii.  Hungary

Consent is not effective for Natural Person ECPs; Consent is effective for Corporate ECPs.
Disclosure for Natural Person ECPs is not permissible without consent with full probative force
as demonstrated by notary certifications and other formalities. Presence or local office
implicates local statute and common law. Certain provisions of Act CXXXVIII of 2007 on
Investment Firms and Commodity Dealers and on the Regulations Governing their Activities
(the “Investment Services Act”) may be applicable to investment service providers which
provide investment services in Hungary on a cross-border basis, even if such investment service
provider does not have an office, or license, or personnel or representatives physically present in
Hungary. Investment service providers that are registered in one of the European Economic
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Community (“EEC”) countries are entitled to provide investment services in Hungary on a cross
border basis in accordance with the provisions of the Investment Services Act (based on
Directive 2004/39/EC). In all other cases, a foreign investment service provider is entitled to
provide investment services in Hungary only through its Hungarian registered and licensed
subsidiary or branch office. Restrictions apply to disclosure of Data to the SDR.

Pursuant to Section 4 paragraph (2) and point 27 of the Investment Services Act, “securities
secrets” mean and includes all data and information that is at the disposal of an investment firm,
an operator of multilateral trading facilities or a commodity dealer, concerning each specific
client relating to its/his’her personal information, financial standing, business operations or
investments, ownership or business relations, or its/his/her contracts or agreements with any
investment firm or commodity dealer, or to the balance or money movements on its/his/her
accounts. Said information qualifies as a “securities secret” irrespective of whether that
information relates to (i) a human being, “Eligible Contract Participant (“ECP”)”, or (ii) an
Institution, Corporation, Partnership, Hedge Fund or other type of non-human person.

Pursuant to Section 118 (1) of the Investment Services Act, investment firms and commodity
dealers, and the executive officers and employees of investment firms and commodity dealers,
and any other person affected, must keep confidential any securities secrets made known to them
in any way, without any limitation in time.

Pursuant to Section 118 (2) of the Investment Services Act, investment firms and commodity
dealers may disclose securities secrets to third parties, notifying the client affected, only if:

a) so requested by the client to whom the information pertains, or his legitimate
representative, in an authentic instrument or in a private document with full
probative force, expressly indicating the particular data, which are considered
securities secrets, to be disclosed;

b) the regulations contained in Subsections (3)-(4) and (7) of section 118 the
Investment Services Act, provide an exemption from the requirement of
confidentiality concerning securities secrets; or

c) the disclosure is deemed necessary in light of the interests of the investment
service provider or commodity dealer in selling its receivables due from the client
or for the enforcement of its outstanding receivables.

Pursuant to Section 118 (3) of the Investment Services Act, the confidentiality requirement under
Section 118 (1) of the Investment Services Act shall not apply to:

a) the Hungarian Financial Supervisory Authority, the Investor Protection Fund of
Hungary, the National Deposit Insurance Fund of Hungary, the Hungarian
National Bank, the State Audit Office and the Economic Competition Office of
Hungary when acting within the scope of their powers and duties;

b) operators on the regulated markets, operators of multilateral trading facilities,
bodies providing clearing or settlement services, the central depository, the
Government oversight agency exercising its supervisory competence specified in
Subsection (1) of Section 63 of the Act on State Budged Management, and the
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European Anti-Fraud Office (“OLAF”) monitoring the protection of the
European Community’s financial interests, when the above are acting within the
scope of their duties conferred by law;

notaries public in connection with probate proceedings, and the guardian authority
acting in an official capacity;

bankruptcy trustees, liquidators, financial trustees, bailiffs and receivers, in
connection with bankruptcy proceedings, liquidation proceedings, judicial
enforcement procedures, local government debt consolidation procedures, and in
connection with a voluntary dissolution proceeding;

investigating authorities acting within the scope of criminal procedures in
progress and when investigating charges, and the public prosecutor acting in an
official capacity;

the court acting in criminal or civil cases, bankruptcy and liquidation proceedings
and in the framework of local government debt consolidation procedures;

the agencies authorized to use secret service means and to conduct covert
investigations if the conditions prescribed in specific other legislation are
provided for;

the national security service acting within the scope of duties conferred upon it by
law, based upon the special permission of the director-general;

tax authorities and the customs authorities in the framework of their procedures to
monitor compliance with tax, customs and social security payment obligations,
and for the implementation of an enforcement order issued for such debts;

the commissioner of fundamental rights when acting in an official capacity;

the Nemzeti Adatvédelmi és Informaécidészabadsdg Hatdsdg (National Authority
for Data Protection and Freedom of Information) acting in an official capacity;

when these bodies make written requests to the investment firm or commodity dealer concerned.

Pursuant to Section 118 (4) of the Investment Services Act, the confidentiality requirement under
Section 118 (1) of the Investment Services Act shall not apply:

a)

b)

d)

where the state tax authority makes a written request for information from an
investment firm or commodity dealer on the strength of a written request made by
a foreign tax authority pursuant to an international agreement, provided that the
request contains a confidentiality clause signed by the foreign authority;

where the Hungarian Financial Supervisory Authority requests or supplies
information in accordance with a cooperation agreement with a foreign
supervisory authority, provided that the cooperation agreement or the foreign
supervisory authority’s request contains a signed confidentiality clause;

where the Hungarian law enforcement agency makes a written request for
information from an investment firm or commodity dealer in order to fulfill the
written requests made by a foreign law enforcement agency, provided that the
request contains a confidentiality clause signed by that foreign law enforcement
agency;

with respect to data supplied by the Investor Protection Fund of Hungary to
foreign investor protection schemes and foreign supervisory authorities in the
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manner specified in cooperation agreements if they guarantee equivalent or better
legal protection for the processing and use of such data than the protection
afforded under Hungarian law;

e) in respect of information provided by an investment firm or commodity dealer the
Act on Tax Administration in relation to deceased persons.

Pursuant to Section 118 (7) of the Investment Services Act, the confidentiality requirement under
Section 118 (1) of the Investment Services Act shall not apply where an investment firm or
commodity dealer complies with the obligation of notification prescribed in the Act on the
Implementation of Restrictive Measures Imposed by the European Union Relating to Liquid
Assets and Other Financial Interests.

Disclosure to the SDR or the CFTC or other US regulator IS permissible with the express
consent of the swap counterparty if the consent is provided in the appropriate form and is
specific as to the information to be disclosed. Pursuant to Section 118 (2) of the Investment
Services Act, investment firms and commodity dealers may disclose securities secrets to third
parties, upon notifying the client affected, only if so requested by the client to whom the
information pertains, or its/his/her legitimate representative in an authentic instrument or in a
private document with full probative force, expressly indicating the particular data which is
considered as a securities secrets and which may be disclosed.

Consent language is not sufficient to constitute express consent. Pursuant to Section 118 (2) of
the Investment Services Act, the consent to disclose a securities secret(s) must expressly indicate
the particular scope of the data which may be provided to the third party. Discussions with the
relevant Hungarian regulators (the Hungarian Financial Supervisory Authority and the Data
Protection Authority) would be required to determine whether the language contained in the
2012 ISDA Protocol would be considered as fulfilling the statutory requirement that the consent
“expressly indicates the particular scope of the data” which otherwise constitutes a securities
secret(s) and which may be disclosed. The express consent must be in an authentic instrument or
in a private document with full probative force. Pursuant to Hungarian international private law
and the Act III of 1952 on the Code of Civil Procedure (the “Civil Procedure Code™), if the
ISDA agreement is duly signed by two legal entities, such agreement will qualify as a private
document with full probative force. Pursuant to Civil Procedure Code, if the ISDA agreement is
signed by an “Eligible Contract Participant (ECP)”, such agreement will qualify as a private
document with full probative force if:

a) the document is signed by two witnesses to verify that the document was
transcribed by others and signed by the ECP in front of them, or that the signatory
declared in front of the witnesses that the signature appearing on the document
was the signatory's own. Said document must indicate the witnesses’ permanent
residence (home address) and signed and printed name as well;

b) the ECP’s signature or initial has been certified on the document by a court or by
a notary public;

¢) an attorney (legal counsel) provides a document - duly signed by the attorney - to
verify that the document was transcribed by others and signed by the ECP in front
of him, or that the signatory declared the signature in front of the witness as being

13

p



Request for No-Action Relief — Parts 20, 45 and 46

the signatory's own, or that the electronic document executed by the ECP’s
certified electronic signature contains the same information as the electronic
document made by the attorney;

d) the electronic document is executed by the ECP’s certified electronic signature or
advanced electronic signature attested by a qualified certificate.

Pursuant to Section 195 of the Civil Procedure Code, a paper-based or electronic document
qualifies as an authentic instrument, if such document has been issued by a court, a notary public
or another authority, or an administrative body within its sphere of authority, and in the
prescribed form. Furthermore, a document recognized by another regulation as an authentic
instrument shall also be deemed to have probative force.

= Potential criminal and civil penalties, where applicable, for non-compliance
with each Data Regulation and/or common law obligation identified in 3(a)
above (e.g., fines of [ X] amount; imprisonment for [X] months, etc.).

- fines from HUF 100,000 up to HUF 2,000,000,000 may be imposed by the
Hungarian Financial Supervisory Authority;

- imprisonment up to three years by the Hungarian criminal courts if the
committing the crime of “breach of trade secret” (Criminal Code Section
300) is proved (in accordance with Hungarian criminal law / criminal
procedure law);

- civil law claim by the counterparty for damages and other legal
remedy(ies) may be pursued before Hungarian civil courts on the basis of
unpermitted discourse of data provided that the unpermitted disclosure and
the amount of the damages caused by such disclosure are proved (in
accordance with Hungarian civil law / civil procedure law); and

- the Data Protection Authority my impose a fine of up to HUF 10 million if
an inadequate level of information is provided to the data subject about the
occurrence of the processing of his/her/its personal data. Both Hungarian
Financial Supervisory Authority and Data Protection Authority are entitled
to impose fines (based on different legal ground) and one authority
imposing a fine does not prohibit the other authority to do the same. The
above amounts of fines are the maximum amounts and the authorities have
the right to determine the amount of the fine in each case based on their
free evaluation of the facts and circumstances of the specific infringement.

xiv. Samoa

Data Regulations prohibit or restrict disclosure of Data to the SDR. The International Companies
Act 1988, International Trusts Act 1988, International Partnership and Limited Partnership Act
1998 (ie legislation governing entities in Samoa’s offshore or tax haven jurisdiction which can
only operate outside of Samoa). Of these entities, by far the most common is an international
company. There are very few international trusts, international partnerships and limited
partnerships created in Samoa. There are no applicable Data Regulations for any other
“domestic” (ie non-tax haven) entities incorporated and doing business in Samoa, or individuals
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resident in Samoa. Disclosure is permitted for international companies, international partnerships
and limited partnerships with express consent of an officer of the entity, subject to the proviso
that the disclosure is not for compliance with a demand for information by a government, court
or tribunal that will or is likely to result in the payment of any tax, penalty or fine. Disclosure is
not permitted for international trusts. Potential criminal and civil penalties for non-compliance
with each Data Regulation- For non-permitted disclosures relating to:

= International companies: criminal offence punishable by a maximum fine of
WST50,000 (approx USD22,700) and/or 2 years imprisonment for the 1%
offence; each of the 2™ and subsequent offences penalized by a maximum fine
of WST100,000 (approx USD45,400) and/or 5 years imprisonment.

= International partnerships/limited partnerships: criminal offence punishable by
a maximum fine of WST50,000 (approx USD22,700) and/or 5 years
imprisonment.

< International trusts: criminal offence punishable by a maximum fine of
WST50,000 (approx USD22,700) and/or 5 years imprisonment.

xv. Austria

Local laws should not apply if the reporting party has no Local Presence, and has not pass ported
its license into Austria for purposes of the swap transactions. If there is activity or presence in
Austria, the Austrian Data Protection Act 2000 applies to an entity (1) established in Austria; or
(2) processing personal data is carried out in Austria or (3) in the case that the entity has no
establishment in the EU, the reporting party uses processing equipment, e.g. a data center,
located in Austria.

(a) Austrian Banking Act- banking secrecy obligation as stipulated in the Austrian
Banking Act applies if:

e it is an Austrian credit institution (including investment management
companies) licensed under the Austrian Banking Act;

= it is an Austrian branch of a non-EEA credit institution licensed under the
Austrian Banking Act;

e it is a licensed EEA credit or financial institution (including investment
management companies) or a licensed EEA investment firm that has pass
ported its license into Austria in accordance with Section 9, 11 or 12 of the
Austrian Banking Act or in accordance with Section 12 of the Austrian
Securities Supervision Act; in this case, the licensed entity has to observe
Section 38 Austrian Banking Act to the extent that it is conducting its services
cross-border into Austria or through an Austrian branch.

Banking secrecy is not restricted to the licensed entity itself but also has to be
observed by its shareholder(s), members of governing bodies, employees or by other
persons/entities acting on behalf of such licensed entities (e.g. tax advisors, tied
agents or third parties to which activities have been outsourced).
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(b) Other Laws- Austrian Securities Supervision Act, the Austrian Payment Services Act
and the Austrian E-Money Act contain secrecy obligations in relation to customer
data. These provisions will apply to an entity that is established in Austria and that is:

= licensed as an investment firm (Wertpapierfirma) or an investment services
provider (Wertpapierdienstleistungsunternehmen) in accordance with Section
3 or 4 of the Securities Supervision Act;

» licensed as a payment institution (Zahlungsinstitut) pursuant to the provisions
of the Austrian Payment Services Act or

» licensed as an e-money institution (E-Geld Institut) pursuant to the provisions
of the E-Money Act.

Secrecy obligations under these laws are not restricted to the licensed entity itself but
also have to be observed by its employees or by other persons/entities acting on
behalf of such licensed entities (e.g. tied agents or third parties to which activities
have been outsourced).

The relevant regulations are:

= Austrian Data Protection Act 2000 (hereinafter “DPA”),

» Austrian Banking Act (hereinafter “BWG”), Section 38,

» Austrian Securities Supervision Act (hereinafter “WAG”), Section 7,

» Austrian Payment Services Act (hereinafter “ZaDiG”), Section 19 Para 4,
= Austrian E-Money Act (hereinafter “E-GeldG”™), Section 13 Para 2.

For obtaining consent under the respective laws, the following has to be observed:
The BWG requires that the entity bound by Section 38 BWG has to obtain the
express and written consent of the customer to the disclosure of data protected by
banking secrecy (Section 38 Para 2 Item 5 BWG). The WAG, the ZaDiG and the E-
GeldG require that the entity bound the respective secrecy obligation needs to obtain
written consent of the customer to the disclosure of the protected data.

= For consent to be sufficient, consent must b clear regarding the country to
which the swap counterparty’s personal data will be exported. Unless the
receiving Swap Data Repository has obtained a certification under the Safe
Harbor agreement (see http://safeharbor.export.gov/list.aspx) — the data export
to the U.S. would require the prior approval of the Austrian Data Protection
Commission which typically takes many months to obtain. An express
consent language that would eliminate the prior approval requirement under
the DPA would have to specifically refer to the fact that the receiving legal or
regulatory authority or the trade repository are located in the United States.
For obtaining consent under the BWG, the WAG, the ZaDiG or the E-GeldG,
protocol consent language is not sufficiently clear. Consequently, there is the
risk that this language will be unenforceable in Austria due to a lack of
transparency. Language should explicitly state that the party whose data have
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to be reported waives its right to secrecy under the BWG, the WAG, the
ZaDiG or the E-GeldG, respectively, to the extent that parties have to meet
reporting obligations to the SDR in accordance with the Dodd-Frank Act.

= Potential criminal and civil penalties for non-compliance-

o Under the DPA, a data export without the prior approval of the
Austrian Data Protection Commission (or the data subject’s consent
regarding the country in question) is subject to an administrative fine
of up to EUR 10,000 (DPA § 52(2)(2)). This penalty would, in
principle, be imposed on the members of management board of the
reporting party entity in question, while the entity would be jointly and
severally liable for any such fines (§ 9 of the Austrian Administrative
Criminal Code).

o Violations of Section 38 BWG (banking secrecy) constitute criminal
offenses and are punishable with imprisonment of up to one year or a
monetary fine of up to 360 daily rates. A daily rate is calculated on the
basis of the personal and economical background of the offender at the
time the judgment is passed. The judge may determine the daily rate in
a range between EUR 4 and EUR 5,000 (Section 19 Austrian Penal
Code). Further, the offender may become subject to damage claims.

Violations of Section 7 WAG, Section 19 Para 4 ZaDiG or Section 13 Para 2 E-
GeldG constitute criminal offenses and are punishable with imprisonment of up to six
months or a monetary fine of up to 360 daily rates. Further, the offender may become
subject to damage claims.

xvi. Pakistan

Trade Participants may not be able to disclose any Trade Data about their respective
counterparties unless (i) the prior written permission of the State Bank of Pakistan
(the “SBP”) has been obtained; or (ii) it is required by Pakistan law. The relevant
provisions of Pakistan law include (a) Section 12 of the Banking Companies
Ordinance, 1962 (the “BCO”); and (b) Section 33 of the BCO.

Accordingly, the use of an industry protocol to report Trade Data, or consent via a
side letter, would not satisfy the statute’s requirements. Disclosures made upon the
request of foreign legal or regulatory authorities would similarly be in violation of
local law.  Potential liabilities for breaching Pakistan data privacy laws include
damages, injunctive relief, action taken by the SBP (including cancellation of banking
licence, penalties, removal of managerial personnel and prosecution of key officers)
and criminal proceedings.
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Certification Pursuant to Commission Regulation 140.99(c)(3)

As required by Commission Regulation 140.99(c)(3), 1 hereby (i) certify that the material facts
set forth in the attached letter dated June 21, 2013 are true and complete to the best of my
knowledge; and (ii) undertake to advise the Commission, prior to the issuance of a response
thereto, if any material representation contained therein ceases to be true and complete.

Sincerely,

bttt (& Ftop

Robert Pickel
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