Publication Version

ISDA NORTH AMERICAN OIL ANNEX 
to the Schedule to the 

ISDA Master Agreement

dated as of ……………………..

between

………………………………  and  …………………………..
This ISDA North American Oil Annex (“Oil Annex”) supplements, forms part of, and is subject to the above-referenced Agreement and is part of the Schedule thereto.

(a)
Physical Oil Transactions under this Agreement; Credit Support Documents
(i)
Physical Oil Transactions under this Agreement.  The provisions of this Oil Annex shall apply solely to transactions between the parties for the purchase or sale of physical Oil Products delivered via North American pipelines to Delivery Locations in North America, as well as In-Tank Transfers and Tank-to-Tank Transfers of physical Oil Products involving North American storage facilities (collectively, “Oil Transactions”). This Oil Annex shall not apply to any purchase or sale of physical Oil Products where Oil Products will be delivered via a vessel, barge or any other means other than those contemplated by this Oil Annex.  All Oil Transactions will be deemed to have been entered into in accordance with the terms of this Agreement and shall be Transactions for all purposes of this Agreement.  A subsequent agreement between the parties to settle an Oil Transaction without physical delivery of an Oil Product shall not affect such Oil Transaction’s status as an Oil Transaction under this Oil Annex.  In the event of any inconsistency among or between the other provisions of this Agreement and this Oil Annex, this Oil Annex will govern with respect to Oil Transactions.  In the event of any inconsistency between a Confirmation for an Oil Transaction and this Oil Annex, the Confirmation will govern with respect to such Oil Transaction, except as provided in clause (a)(ii) of this Oil Annex with respect to Outstanding Oil Transactions. Capitalized terms used in this Oil Annex have the meaning specified in clause (s) of this Oil Annex or, if not specified in clause (s), the meaning specified elsewhere in this Agreement.
 
(ii) 
Applicability to Outstanding Oil Transactions.  Oil Transactions executed by the parties prior to the effectiveness of this Oil Annex and selected under clause (t)(1) of this Oil Annex (“Outstanding Oil Transactions”) shall be Transactions for the purposes of this Agreement and shall be subject to the terms and conditions of this Agreement upon effectiveness of this Oil Annex, unless otherwise agreed in writing by the parties with respect to one or more specific Outstanding Oil Transactions.  All confirmations evidencing such Outstanding Oil Transactions shall constitute “Confirmations” within the meaning of this Agreement that supplement, form part of and are subject to this Agreement.  If any confirmation was issued or entered into with respect to one or more Outstanding Oil Transactions pursuant to the terms of a different master agreement or in a form that contains provisions that are not directly related to the commercial terms of such Outstanding Oil Transactions and that are inconsistent with or duplicative of the terms and conditions of this Agreement (such master agreement or the portion of such confirmation containing such non-commercial terms being referred to herein as the “Prior Agreement”), then, notwithstanding any provision of this Agreement to the contrary, the terms of the Schedule and the pre-printed form of this Agreement shall automatically supersede such Prior Agreement with respect to such Outstanding Oil Transactions effective upon the effectiveness of this Oil Annex. 
(iii)
Credit Support Documents.  If elected under clause (t)(2) of this Oil Annex as being applicable:  

(A)
Outstanding Oil Credit Support.  The parties agree that to the extent any collateral, margin, security or other similar form of credit support is held by a party in connection with the obligations of the other party under Outstanding Oil Transactions (such credit support, excluding guarantees, being referred to herein as “Outstanding Oil Credit Support”), such Outstanding Oil Credit Support shall be deemed to have been delivered in respect of the obligations of the other party under and in connection with this Agreement.  The parties further agree that with respect to any Outstanding Oil Credit Support (x) if the parties have entered into a Credit Support Document in connection with this Agreement that governs the provision of collateral, margin, security or other similar form of credit support (such Credit Support Document, an “Existing ISDA Credit Support Document”), then the Outstanding Oil Credit Support shall be deemed to constitute credit support provided under such Existing ISDA Credit Support Document, and such Existing ISDA Credit Support Document shall automatically supersede any agreement between the parties pursuant to which the Outstanding Oil Credit Support was provided (the “Outstanding Oil Credit Support Document”) effective upon the effectiveness of this Oil Annex and (y) if the parties have not entered into an Existing ISDA Credit Support Document, then the Outstanding Oil Credit Support Document shall be deemed to constitute a Credit Support Document under this Agreement with respect to the party that provided such credit support. 

(B)
Amendments/Guaranties.  The parties agree that they will enter into such amendments to any Outstanding Oil Credit Support Document as may be necessary to give effect to the terms of this clause (a)(iii).  To the extent that a guaranty was delivered in connection with a party’s obligations under Outstanding Oil Transactions or a Prior Agreement, that party represents and warrants that any amendments necessary to ensure that the guaranty would extend to Transactions subject to this Agreement have been made prior to the effectiveness of this Oil Annex and agrees (x) that such guaranty constitutes a Credit Support Document with respect to the obligations of such party under this Agreement and (y) the guarantor under such guaranty constitutes a Credit Support Provider with respect to the obligations of such party under this Agreement.
(b)
Title and Risk of Loss

(i)
Transfer of Title and Risk of Loss. Title to and risk of loss of Oil Products shall pass from Seller to Buyer as designated in the applicable Confirmation or, absent such a designation: (A) in the case of pipeline delivery, as the Oil Products pass the Delivery Location along the pipeline; (B) in the case of an In-Tank Transfer, at the time of the transfer, as specified in the PTO (or other operative transfer documentation) or on the books and records of the terminal operator, as applicable; or (C) in the case of a Tank-to-Tank Transfer: (1) in the case of an ex-tank transfer, as the Oil Products pass the outlet flange of Seller’s storage tank from which the Oil Products are being delivered or (2) in the case of an into-tank transfer, as the Oil Products pass the inlet flange of Buyer’s storage tank to which the Oil Products are being delivered, each as evidenced by the PTO (or other operative transfer documentation) or the books and records of the terminal operator, as applicable. 
(ii)
Seller’s Warranty of Title.  As of the date of each Oil Transaction, Seller warrants and covenants that, at the time title to any Oil Product to be delivered under such Oil Transaction passes to Buyer, Seller shall convey to Buyer good title to such Oil Product free and clear of any liens or encumbrances, and Seller shall have full right and authority to transfer such title and effect delivery of such Oil Product to Buyer. 

(c)
Obligations; Disclaimer or Warranty; Measurement; Notice of Claim; Balancing; Excess Costs; Independent Inspector
(i)
Obligations.  Seller shall sell and deliver, or cause to be delivered, the Quantity of Oil Product at the Delivery Location over the term of the Delivery Period as specified in the relevant Confirmation.  All Oil Product delivered or caused to be delivered by Seller shall conform to the Oil Product specifications referenced in the relevant Confirmation and Applicable Law and will be subject to a notice of claim pursuant to clause (c)(iv) of this Oil Annex in the event of failure of the Oil Product delivered by Seller to conform to such specifications (any such failure, a “Defect”).  Buyer shall purchase and accept, or cause to be accepted, the Quantity of Oil Product at the Delivery Location over the term of the Delivery Period as specified in the relevant Confirmation, and Buyer shall pay Seller for the Oil Product at the Price specified (or by reference to the Reference Price, if so specified) as provided in clause (d) of this Oil Annex.  Nominations or other transfer instructions shall be made in accordance with the standard operating procedures of the relevant facility or pipeline company. With respect to In-Tank Transfer or Tank-to-Tank Transfer, each of Seller and Buyer agrees to comply with the terms and conditions of its respective terminaling agreement and to pay any fees that the terminal operator may impose upon it pursuant to such agreement in connection with these transfers. 
(ii)
DISCLAIMER OF WARRANTY.  OTHER THAN THE WARRANTY OF TITLE SPECIFIED IN CLAUSE (b)(ii) OF THIS OIL ANNEX AND THE REQUIREMENTS OF CONFORMITY CONTAINED IN CLAUSE (c)(i) and CLAUSE (l) OF THIS OIL ANNEX, TO THE EXTENT PERMITTED UNDER APPLICABLE LAW, SELLER MAKES NO OTHER REPRESENTATION OR WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, ANY REPRESENTATION OR WARRANTY THAT THE OIL PRODUCTS WILL BE EITHER MERCHANTABLE OR FIT OR SUITABLE FOR A SPECIFIC PURPOSE, EVEN IF SUCH PURPOSE IS KNOWN TO SELLER, UNLESS OTHERWISE STATED IN THE CONFIRMATION FOR A PARTICULAR OIL TRANSACTION.  SELLER EXPRESSLY DISCLAIMS ANY WARRANTY AGAINST INFRINGEMENT OF ANY PATENT, TRADEMARK OR COPYRIGHT.
             (iii) 
Measurement.  In the case of pipeline delivery, the quantity of Oil Products delivered shall be determined by the relevant pipeline’s meter readings at the time of delivery at or near the Delivery Location designated in the applicable Confirmation, such meter readings to be final and binding, absent fraud or manifest error.  When permitted by the pipeline or terminal operator, each of Buyer or Seller may, at its own expense, appoint a representative to witness and review quality and quantity determinations.  For In-Tank Transfers, the quantity of Oil Product delivered may be determined by reference to the PTO (or other operative transfer documentation) or the books and records of the terminal operator, by an Independent Inspector or as otherwise mutually agreed by the parties. For Tank-to-Tank Transfers, the quantity of Oil Product delivered shall be determined by the relevant meter readings taken at the time of delivery at the storage facility where transfer of title occurs pursuant to clause (b)(i) above as specified in the applicable Confirmation, such meter readings to be final and binding absent fraud or manifest error.  If the applicable measurement method described above is not available, the parties shall establish another mutually acceptable method for determining the quantity of Oil Products delivered.  All quantities of delivered Oil Products shall be corrected for temperature to sixty degrees Fahrenheit (60°F) in accordance with ASTM D-1250, Table 6A or 6B, as applicable (in each case, as amended at the time of measurement).  All measurements and tests shall be made in accordance with the standards or guidelines published by the API or ASTM at the time of such measurement or test, as applicable.

(iv)
Notice of Claim.  Notice of claim as to a Defect with respect to any delivery of Oil Products shall be made by Buyer in writing to Seller promptly after such apparent Defect is discovered.  Any such notice of claim shall be followed promptly by a written claim with all documentation and information reasonably necessary to properly process such claim.  IF NO SUCH NOTICE OF CLAIM IS DELIVERED WITH RESPECT TO AN APPARENT DEFECT WITHIN NINETY (90) DAYS AFTER DELIVERY OF THE OIL PRODUCT TO BUYER, ANY CLAIM WITH RESPECT TO SUCH DEFECT SHALL BE DEEMED TO HAVE BEEN WAIVED.
(v)
Balancing.
(A)
Physical Balancing – Minor Volume Imbalances. When applicable, upon termination of an Oil Transaction under this Agreement, any Minor Volume Imbalance will be cash settled as follows (unless Buyer and Seller mutually agree to waive cash settlement under this clause consistent with industry accepted loss tolerances):  
(1) If more Oil Product is delivered than specified in an Oil Transaction, Buyer shall pay to Seller, on the date payment would otherwise be due in respect of the month in which delivery occurred, an amount for each gallon or Barrel (as applicable) of such excess equal to the lesser of: (i) the market price at which Buyer, acting in a commercially reasonable manner, is or would be able to purchase or otherwise take delivery of comparable quantities of the excess Oil Product of comparable quality at the Delivery Location as determined by Buyer in a commercially reasonable manner, and (ii) the Price agreed to for the specific Oil Transaction; in either case, minus any storage, transportation or other costs reasonably incurred by Buyer in reselling the excess Oil Product.
(2) If less Oil Product is delivered than specified in an Oil Transaction, the deficiency shall be treated as either a Seller failure to deliver under clause (f)(i)(A) if Seller caused the Volume Imbalance or a Buyer failure to accept delivery under clause (f)(i)(B) if Buyer caused the Volume Imbalance, as applicable. 
(B)
Physical Balancing – Material Volume Imbalances. When applicable, upon termination of an Oil Transaction under this Agreement, any Volume Imbalance that exceeds a Minor Volume Imbalance will be addressed as follows:

(1)
If more Oil Product is delivered than specified in an Oil Transaction, Buyer may elect at its sole option to settle the excess either: (i) by redelivery of the Volume Imbalance to Seller at Seller’s expense as provided in clause (c)(v)(C) below; or (ii) by cash settlement in accordance with clause (c)(v)(A)(1) above, unless mutually agreed otherwise.
(2)
If less Oil Product is delivered than specified in an Oil Transaction, then:

(i) if Seller caused the Volume Imbalance, Buyer may elect at its sole option to settle the shortfall either: (a) by requiring Seller to make delivery of the Volume Imbalance in accordance with the delivery provisions of the Oil Transaction and clause (c)(v)(C) below; or (b) by requiring cash settlement by Seller in accordance with clause (c)(v)(A)(2) above,  unless mutually agreed otherwise; or
(ii) if Buyer caused the Volume Imbalance, Seller may elect at its sole option to settle the shortfall either: (a) by requiring Buyer to take delivery of the Volume Imbalance in accordance with the delivery provisions of the Oil Transaction and clause (c)(v)(C) below; or (b) by requiring cash settlement by Buyer in accordance with clause (c)(v)(A)(2) above.
(C) 
Physical Settlement of Volume Imbalances.  If a Volume Imbalance is to be settled in whole or in part by physical delivery, then:

(1)
With respect to Oil Product that is a refined petroleum product, delivery of the relevant Volume Imbalance shall be made during the calendar month in which the Volume Imbalance occurred if commercially practicable, and if not, during the following calendar month.

(2)
With respect to Oil Product that is crude oil, the parties will arrange to schedule and deliver Volume Imbalances within ninety (90) days of the end of the month in which the Volume Imbalance occurred.  If delivery is not scheduled to occur within the month in which the Volume Imbalance occurred, Volume Imbalances identified by the 20th of a month shall be delivered during the following calendar month, and Volume Imbalances identified after the 20th of a month shall be delivered during the second following calendar month. 
(3)
With respect to Oil Product that is liquefied petroleum gas or natural gas liquids, delivery of such Volume Imbalance shall be made during the calendar month in which the Volume Imbalance occurred if commercially practicable, and if not, during the first five (5) Local Business Days of the following calendar month.
(D)
EFP Balancing. When applicable, the volumes sold and purchased by the parties in connection with an Exchange of Futures for Physical (an “EFP”) involving an Oil Transaction under this Agreement are intended to be equal.  Volume Imbalances that arise in respect of the physical leg of an EFP will be settled pursuant to the foregoing clauses (A) through (C).  In addition, if the actual volume delivered differs from the volume sold or bought under an EFP by an amount greater than 50% of the minimum trading unit of the relevant futures contract, then the parties will balance the difference in respect of the futures leg of the EFP by registering with the relevant exchange an EFP referencing the then current month’s futures contract in an amount that corresponds to the amount of the imbalance, which amount will be rounded to the nearest minimum trading unit of the relevant futures contract.  If the futures contract referenced in the parties’ original EFP has expired at the time that the balancing EFP is registered, the parties will, with respect to Oil Product that is crude oil, refined petroleum product or liquefied petroleum gas, register an EFP referencing the then current month’s futures contract at the original EFP price plus or minus a differential to be calculated by taking the average of the spread between the settlement prices for the expired contract and the current contract on the first three of the last four Commodity Business Days of the month of the expired contract.  This subclause (D) shall be subject to the rules of the relevant exchange and shall not apply to Oil Transactions with respect to Oil Product that is natural gas liquids. 

(vi)
Excess Costs.  Any costs incurred on a pipeline by Seller due to Buyer’s failure to conform to a pipeline tariff shall be paid by Buyer to Seller in accordance with clause (d) of this Oil Annex following the delivery of a notice containing a pipeline charge statement to Buyer reflecting such costs. 

(vii)
Independent Inspector.  In the event the parties mutually agree to utilize an Independent Inspector for quantity or quality measurement purposes, such Independent Inspector’s determinations will be conclusive and binding upon both parties, absent fraud or manifest error.  The cost of the Independent Inspector’s services shall be shared equally between the parties.  Each party may have a representative present at the time of gauging and measurement at its own expense.

(d)
Payment

(i)
Payment.  Except as otherwise provided in this Oil Annex, Buyer shall remit payment in respect of Oil Transactions pursuant to subclauses (A), (B) or (C) below, as applicable. 
(A)
With respect to deliveries of refined petroleum products, payment shall be made within two Local Business Days after Buyer receives notice of the amount due based on delivery effected, along with supporting documentation acceptable in industry practice. If such Oil Product is delivered by means of an In-Tank Transfer or a Tank-to-Tank Transfer, payments shall be made on the effective date of such transfer.

(B)
With respect to deliveries of crude oil, payment shall be made no later than the 20th day of the month following the month of delivery, subject to Buyer’s receipt of notice of the amount due based on delivery effected, along with supporting documentation acceptable in industry practice, at least two Local Business Days prior to such 20th day, failing which payment shall be made no later than the 20th day of the following month.  If the payment due date falls on a Saturday or a day that is neither a Local Business Day nor a Monday, payment shall be made on the preceding Local Business Day.  If the payment due date falls on a Sunday or a Monday that is not a Local Business Day, payment shall be made on the following Local Business Day.
(C) 
With respect to deliveries of liquefied petroleum gas or natural gas liquids, payment shall be made within five (5) Local Business Days after Buyer receives notice of the amount due based on delivery effected, along with supporting documentation acceptable in industry practice.  
(ii)
Timing of Notices.  All notices under this clause (d) must be received by Buyer by 12:00 noon Eastern Prevailing Time on a Local Business Day in order to be considered received by Buyer on such Local Business Day; otherwise such notice shall be considered received on the following Local Business Day.


(iii)
Price Rounding.  Rounding conventions shall be as follows:  Oil Product priced in gallons shall be rounded to the nearest fourth decimal place; Oil Product priced in Barrels shall be rounded to the nearest third decimal place; and all U.S. Dollar amounts shall be rounded to the nearest cent.


(iv)
Payment Dispute.  If a party, in good faith, disputes the accuracy of the amount due in respect of an Oil Transaction where Oil Product has been delivered by the other party, such party will timely pay such amount as it believes to be correct and provide notice stating the reasons why the remaining disputed amount is incorrect, along with supporting documentation acceptable in industry practice.  Subject to a party’s right to designate an Early Termination Date under Section 6 of this Agreement with respect to the occurrence of any other event or condition that would constitute an Event of Default or Termination Event, payment of the disputed amount shall not be required until the dispute is resolved.  In the event the parties are unable to resolve such dispute, either party may pursue any remedy available at law or in equity to enforce its rights pursuant to this Oil Annex.  In the event that it is determined that the party that is disputing the amount due must pay the disputed amount, then such party shall be liable to the other party for interest at the Default Rate on such disputed amount from and including the originally scheduled due date to but excluding the date paid. 
(e)
Transaction Netting; Bookouts
(i) 
Transaction Netting.  If the parties enter into one or more Oil Transactions that, in conjunction with one or more other outstanding Oil Transactions, constitute Offsetting Oil Transactions, then all such Offsetting Oil Transactions may, by agreement of the parties, be netted into a single Oil Transaction so that: (A) the party obligated to deliver the greater amount of the Oil Product will deliver the difference between the total amount it is obligated to deliver and the total amount to be delivered to it by the other party under the Offsetting Oil Transactions, and (B) the party owing the greater aggregate payment will pay the net difference owed between the parties.  Each single Oil Transaction resulting under this clause (e)(i) shall be deemed part of the single agreement between the parties referenced in Section 1(c) of this Agreement, and once the parties’ obligations under such resulting single Oil Transaction are satisfied, outstanding obligations under the Offsetting Oil Transactions that are satisfied by such offset shall terminate.

(ii) 
Bookouts.  If elected under clause (t)(6), then this clause (e)(ii) shall apply. If, for scheduling convenience purposes, the parties agree verbally or in writing, either bilaterally or as part of a multiparty arrangement, to a cancellation or modification of future physical delivery obligations in respect of an Oil Transaction (in each case, a “Bookout”), then effective upon the relevant future delivery date (the “Bookout Date”): (1) the delivery obligations under the relevant Oil Transaction will be extinguished or modified (whether in whole or in part) as agreed, and (2) any agreed payment will be due as follows, unless otherwise agreed: (A) with respect to Oil Product that is a refined petroleum product, on the Bookout Date, (B) with respect to Oil Product delivered that is crude oil, on the 20th day of the month following the month of the Bookout Date, or (C) with respect to Oil Product that is liquefied petroleum gas or natural gas liquids, within five (5) Local Business Days following the Bookout Date.  At any time prior to the relevant Bookout Date, either party may elect, at its option and upon notice to the other party, to cancel the Bookout and thereby restore all original contract terms, including delivery and payment, all without liability to the other party.
(f)
Failure to Deliver or Take Delivery.  Unless excused by Force Majeure or the other party’s failure to perform, if a party fails to deliver or take delivery (the “Failing Party”) of all or part of the Quantity of Oil Product as required in a particular Oil Transaction during the applicable Delivery Period, the parties will negotiate in good faith to promptly agree to a resolution for such failure within the number of Local Business Days specified in clause (t)(3) as the “Negotiation Period”, if any. If the parties fail to agree to a resolution for such failure during the Negotiation Period, if any, then the remedy specified in clause (t)(3) will apply, which remedy shall be a party’s exclusive remedy for the other party’s failure to deliver or take delivery of the Oil Product as set forth in a Confirmation absent the parties’ agreement to a different remedy.


(i)
Option A (Cover Damages). If Option A is specified as applicable in clause (t)(3) of this Oil Annex, then the following provision shall apply if the parties fail to agree to a resolution during the Negotiation Period, if any, as provided above:
(A) 
Seller Failure to Deliver. If Seller is the Failing Party, Seller shall pay Buyer, on the date payment would otherwise be due (the “Scheduled Payment Date”) in respect of the month in which the failure occurred (unless “Accelerated Payment of Damages” is specified as applicable in clause (t)(7) of this Oil Annex, in which case Seller shall pay Buyer within five (5) Local Business Days of receipt of notice of the amount due or, if earlier, on the Scheduled Payment Date to the extent that such notice is received by Seller at least two (2) Local Business Days prior to the Scheduled Payment Date), an amount for each gallon or Barrel (as applicable) of the Oil Product of such deficiency equal to (1) the market price at which Buyer, acting in a commercially reasonable manner, purchases, or absent an actual purchase, would be able to purchase or otherwise take delivery of the Oil Product in a quantity and quality comparable to the deficiency at the Delivery Location as determined by Buyer in a commercially reasonable manner plus (x) costs reasonably incurred by Buyer in purchasing such substitute Oil Product and (y) additional transportation charges, if any, reasonably incurred by Buyer as a result of taking delivery of substitute Oil Product at a location other than the Delivery Location minus (2) the Price agreed to for the specific Oil Transaction; except that if such difference is zero or negative, then neither party shall have any obligation to make any deficiency payment to the other.

(B)
Buyer Failure to Take Delivery. If Buyer is the Failing Party, Buyer shall pay to Seller, on the Scheduled Payment Date in respect of the month in which the failure occurred (unless “Accelerated Payment of Damages” is specified as applicable in clause (t)(7) of this Oil Annex, in which case Buyer shall pay Seller within five (5) Local Business Days of the receipt of notice of the amount due or, if earlier, on the Scheduled Payment Date to the extent that such notice is received by Buyer at least two (2) Local Business Days prior to the Scheduled Payment Date), an amount for each gallon or Barrel (as applicable) of the Oil Product of such deficiency equal to (1) the Price agreed to for the specific Oil Transaction plus any storage, transportation or other costs reasonably incurred by Seller in reselling the Oil Product minus (2) the market price at which Seller, acting in a commercially reasonable manner, sells, or absent an actual sale, would be able to sell or otherwise dispose of the Oil Product at the Delivery Location, as determined by Seller in a commercially reasonable manner; except that if such difference is zero or negative, then neither party shall have any obligation to make any deficiency payment to the other. 

(ii)
Option B (Damages Under Applicable Law). If Option B is specified as applicable in clause (t)(3) of this Oil Annex, and the parties fail to agree to a resolution during the Negotiation Period, if any, then the party that is not the Failing Party shall be entitled to pursue the remedies available at law with respect to the Failing Party’s failure to deliver or accept the Oil Product in accordance with the terms of the relevant Oil Transaction (but only in respect of that Oil Transaction).


(iii)
Option C (Alternative Remedy). If Option C is specified as applicable in clause (t)(3) of this Oil Annex, then the remedy specified by the parties in clause (t)(3) of this Oil Annex will apply if the parties fail to agree to a resolution during the Negotiation Period, if any.

(g)
Force Majeure

(i) 
Except as otherwise provided in this clause (g), a party shall be excused from the performance of its obligations with respect to an Oil Transaction to the extent its performance of such obligations is prevented, in whole or in part, due to the occurrence of any event or circumstance, whether foreseeable or unforeseeable, that is reasonably beyond the control of such party and which, by the exercise of due diligence, such party could not have remedied, avoided or overcome (any such event, a “Force Majeure”), which may include, without limitation, any of the following events:

(A) Compliance with Applicable Law;

(B) Hostilities of war (declared or undeclared), embargoes, blockades, civil unrest, riots or disorders, acts of terrorism, or sabotage;

(C) Fires, explosions, lightning, maritime peril, collisions, storms, landslides, earthquakes, floods, and other acts of nature;

(D) Strikes, lockouts, or other labor difficulties (whether or not involving employees of Seller or Buyer); provided, however, that the decision to settle a strike or other 
labor difficulties shall be wholly within the discretion of the party 
facing such difficulty; or

(E) Disruption or breakdown of production or transportation facilities, equipment, labor or materials, including, without limitation, the closing of harbors, railroads or pipelines.

For purposes of this Agreement, the term “Force Majeure” expressly excludes (1) a failure of performance of any person other than the parties, except to the extent that such failure was caused by an event that would otherwise satisfy the definition of a Force Majeure event as set forth in this clause (g), (2) the loss of Buyer’s market or any market conditions for any Oil Product that are unfavorable for Buyer or Seller, (3) the loss of Seller’s intended supply of Oil Product, (4) the failure of Seller’s intended supplier of Oil Product to perform, (5) the depletion of Seller’s reserves of Oil Product, (6) any failure by a party to apply for, obtain or maintain any permit, license, approval or right of way necessary under Applicable Law for the performance of any obligation hereunder, and (7) a party’s inability to economically perform its obligations under this Agreement. 

(ii)
Notwithstanding the provisions of clause (g)(i) of this Oil Annex, nothing contained in this Agreement shall relieve a party of its obligation to make payments when due with respect to performance prior to the occurrence of a Force Majeure event, including Buyer’s obligation to pay in full the purchase price or any other amounts due for Oil Products actually delivered and accepted hereunder.


(iii)
No curtailment or suspension of deliveries or acceptance of deliveries pursuant to this clause (g) shall operate to extend the Delivery Period or the term of any Oil Transaction.


(iv)
In the event that a party believes a Force Majeure event has occurred that will require it to invoke the provisions in this clause (g), such party shall use commercially reasonable efforts to give prompt verbal notice to the other party, followed by written notice within two (2) Local Business Days following the occurrence of such event, of the underlying circumstances of the particular cause of Force Majeure, the expected duration thereof and the volume of Oil Products affected.  The party claiming Force Majeure shall also use commercially reasonable efforts to give the other party notice of cessation of the Force Majeure event and the date when performance is expected to resume (subject to clause (iii) above).


(v)
If sales and deliveries in respect of a Term Oil Transaction are suspended pursuant to this clause (g) and said suspension continues for a period of thirty (30) days or more, such Term Oil Transaction may be terminated at the option of (A) either party if the “Force Majeure Termination Payment” provision is applicable, or (B) the party that is not claiming Force Majeure if the “Force Majeure Termination Payment” provision is not applicable, in either case, by giving written notice to the other party. If a party terminates a Term Oil Transaction pursuant to this clause (g)(v), neither party shall have any further liability to the other party hereunder with respect to such Term Oil Transaction except for (x) any payment or indemnification obligations arising in respect of the performance of such Term Oil Transaction prior to the date of termination and (y) if the “Force Majeure Termination Payment” provision is specified as applicable in clause (t)(4) of this Oil Annex, the obligation to make a Termination Payment, if any, pursuant to such provision. 

(vi)
If the pre-printed form portion of this Agreement is the 2002 ISDA Master Agreement form, Section 5(b)(ii) of this Agreement and the term “Force Majeure Event” as defined in Section 14 of this Agreement shall not apply to any Oil Transaction. 

(vii)
Notwithstanding anything to the contrary in the Agreement, (A) if an event or circumstance which would otherwise constitute or give rise to an Illegality also constitutes a Force Majeure event under this clause (g), it will be treated as a Force Majeure event and not as an Illegality; (B) if an event or circumstance which would otherwise constitute or give rise to a Force Majeure event under this clause (g) also constitutes an Event of Default other than an Event of Default under Section 5(a)(vii) of this Agreement or a Termination Event, it will be treated as a Force Majeure event and not as an Event of Default or a Termination Event; and (C) if an event or circumstance which would otherwise constitute or give rise to a Force Majeure event under this clause (g) also constitutes an Event of Default under Section 5(a)(vii) of this Agreement, it will be treated as an Event of Default and not as a Force Majeure event.
(h)
Oil Taxes
(i)
Buyer Representation as to Exemption from Certain Oil Taxes.  Buyer represents that, on each date that Buyer (or Buyer’s designee) takes delivery of Oil Products under an Oil Transaction, Buyer (or Buyer’s designee, as applicable) will be registered with the appropriate federal and state governmental authorities to the extent that registration is necessary in order to engage in such Oil Transactions exempt from excise and other Oil Taxes (other than sales and use taxes), unless Buyer notifies Seller otherwise in writing prior to the transfer of title in respect of the relevant Oil Products to Buyer; provided, however, that it shall not constitute an Event of Default if Buyer fails to comply with the foregoing representations and notification requirements.  Should any Oil Taxes, including any associated penalties or interest, be imposed due to Buyer’s failure (or the failure of a Buyer’s designee) to obtain the foregoing registrations, Buyer agrees to bear all of the costs associated with such failure and shall be responsible for and hold Seller harmless from such Oil Taxes.
(ii)
Evidence of Sales and Use Tax Status of Buyer. Unless Buyer has delivered to Seller certificates, documents or other evidence sufficient to confirm the exempt sales and use tax status of Buyer (or Buyer’s designee) or any Oil Transaction involving Buyer for each jurisdiction in which the purchase, sale and/or delivery of any Oil Product takes place under this Agreement so as to enable Seller to reduce or eliminate Seller’s obligation for charging, collecting or remitting sales and use tax to any local, municipal, state or federal taxing authority or agency in relation to such purchase, sale or delivery, then Buyer shall be responsible for and hold Seller harmless from sales and use taxes (including any associated penalties or interest) that arise as a result of Buyer’s failure to provide such certificates, documents or other evidence. 

(iii)
Oil Tax Obligations of Seller Generally.  Subject to clause (h)(v) of this Oil Annex, Seller shall be liable for any and all Oil Taxes, the taxable incident of which occurs before the transfer of title to the Oil Products from Seller to Buyer.  Notwithstanding the foregoing, nothing in this Oil Annex is intended to prevent Seller from passing through such Oil Taxes to Buyer consistent with industry practice for the Oil Product and locations concerned.
(iv)
Oil Tax Obligations of Buyer Generally. Subject to clause (h)(v) of this Oil Annex, Buyer shall be liable  for any and all Oil Taxes, the taxable incident of which occurs after transfer of title to the Oil Products from Seller to Buyer.
(v)
Allocation of Oil Tax Obligations Arising Upon Transfer of Title.  Any and all Oil Taxes the taxable incident of which is the transfer of title, regardless of the character, method of calculation or measure of the levy or assessment, shall be paid by the party upon which the Oil Tax is imposed by the applicable taxing authority.  
(vi)
Reimbursement of Oil Taxes.  To the extent a party (“X”) is required by Applicable Law to pay or remit certain Oil Taxes on behalf of the other party (“Y”), Y shall reimburse X to the extent X paid such Oil Taxes. Y’s reimbursements of Oil Taxes to X shall be subject to Section 2(d) of this Agreement notwithstanding clause (ix) below.  
(vii)
Penalties and Interest. A party will not be responsible for any penalties or interest related to the obligations of the other party in respect of Oil Taxes to the extent such penalties or interest accrue due to the actions or inactions of such other party. 


(viii) 
Ad Valorem Taxes. If any ad valorem or personal property taxes are assessed against Oil Products sold under an Oil Transaction, the party having title to the Oil Products at the time such tax liability accrues shall be responsible for payment of such taxes.

(ix)
Oil Taxes as defined in clause (s)(xxvii), as well as ad valorem or personal property taxes assessed against Oil Products sold under an Oil Transaction, shall not qualify as “Indemnifiable Taxes” within the meaning of Section 14 of this Agreement.
(i)
Material Safety Data Sheets.  To the extent required by Applicable Law, Seller shall provide Buyer with Seller’s Material Safety Data Sheets (“MSDS”) for the Oil Products to be delivered hereunder.  Nothing herein shall excuse Buyer from complying with Applicable Law that may require Buyer to provide its employees, agents, contractors, users and customers who may come into contact with the Oil Products with a copy of the MSDS and any other safety information provided to it by Seller or that require Buyer to ensure that the recommendations relating to the handling of the Oil Products are followed.  Compliance with any recommendation contained in the MSDS or other safety information shall not excuse Buyer from complying with all Applicable Law.

(j)
Necessary Licenses, Registrations.  Each party is responsible for obtaining (or ensuring that its designee has obtained) the licenses and registrations necessary for it to perform its obligations hereunder in the jurisdictions in which the Oil Transactions under this Agreement take place.  Should any fees or other charges, including penalties or interest, be imposed due to a party’s failure (or the failure of a party’s designee) to obtain the foregoing licenses or registrations, the party who fails to obtain the required licenses or registrations agrees to bear all of the costs associated with this failure and shall indemnify and hold harmless the other party from such additional costs. 
(k)
LIMITATION OF LIABILITY.  NOTWITHSTANDING ANY OTHER PROVISION TO THE CONTRARY IN THIS AGREEMENT, NO PARTY SHALL BE REQUIRED TO PAY OR BE LIABLE FOR INCIDENTAL, CONSEQUENTIAL, INDIRECT OR PUNITIVE DAMAGES OR FOR LOST PROFITS (WHETHER OR NOT ARISING FROM ITS NEGLIGENCE) TO ANY OTHER PARTY EXCEPT TO THE EXTENT THAT THE PAYMENTS REQUIRED TO BE MADE PURSUANT TO THIS AGREEMENT (INCLUDING PAYMENTS REQUIRED TO BE MADE PURSUANT TO SECTION 6 OF THIS AGREEMENT) ARE DEEMED TO BE SUCH DAMAGES.  IF AND TO THE EXTENT ANY PAYMENT REQUIRED TO BE MADE PURSUANT TO THIS AGREEMENT IS DEEMED TO CONSTITUTE LIQUIDATED DAMAGES, THE PARTIES ACKNOWLEDGE AND AGREE THAT SUCH DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE AND THAT SUCH PAYMENT IS INTENDED TO BE A REASONABLE APPROXIMATION OF THE AMOUNT OF SUCH DAMAGES AND NOT A PENALTY.
(l)
Compliance with Law


(i)
Oil Products delivered hereunder shall be in full compliance with all Applicable Law.  The failure of the Oil Product to conform to the requirements of Applicable Law shall excuse Buyer from further performance under the relevant Oil Transaction and shall entitle Buyer to return the Oil Product to Seller or take such other steps as are reasonably necessary to comply with Applicable Law.


(ii)
Seller and Buyer shall comply with Applicable Law in the performance of their respective obligations under each Oil Transaction.  


(iii)
RBOB.  Seller and Buyer shall comply with all federal, state and local regulations for reformulated gasoline blendstock for oxygenate blending (“RBOB”) in respect of any Oil Transaction involving delivery of RBOB, including but not limited to regulations found at 40 C.F.R. §§ 80.65 through to 80.89 as may be revised or amended from time to time. Buyer agrees that pursuant to 40 C.F.R. § 80.69(a)(5), title to an Oil Product that is RBOB may be transferred only to an oxygenate blender who is registered with the U.S. EPA as such or to an intermediate owner with the restriction that the Oil Product shall only be transferred to a registered oxygenate blender. Pursuant to 40 C.F.R. § 80.69(a)(6), Buyer hereby agrees to have a contract with the oxygenate blender, or a contract with an intermediate owner, that requires the intermediate owner to require the oxygenate blender to (or, if Buyer is the oxygenate blender, Buyer shall):

(A) Blend Seller’s RBOB with oxygenate in accordance with Seller's written instructions regarding blending procedures that are calculated to assure blending with the proper oxygenate type and amount of oxygenate;
(B) Allow Seller (or the refiner or importer of the relevant Oil Product) to conduct quality assurance, sampling and testing as required in 40 C.F.R. § 80.69(a);

(C) Stop selling any gasoline found to not comply with the standards under which the RBOB was produced or imported; and

(D) Allow Seller to obtain samples of reformulated gasoline produced from Seller’s RBOB subsequent to the addition of oxygenate and prior to combining the resulting gasoline with any other gasoline in accordance with 40 C.F.R. § 80.

(m) 
Pipeline Tariff Recovery.  In the event that Buyer and Seller agree that Seller shall deliver the Oil Product at a location other than the Delivery Location, then (i) if such delivery results in increased transportation costs for Seller, Buyer agrees to pay Seller, for the volume delivered, the pipeline tariff differential between the Delivery Location and the agreed delivery point, based on the applicable pipeline tariff tables in effect for such pipeline on the date of delivery, or (ii) if such delivery results in reduced transportation costs for Seller, Seller shall, for the volume delivered, reduce the amount due for such delivery by an amount equal to the pipeline tariff differential between the Delivery Location and the agreed delivery point, based on the applicable pipeline tariff tables in effect for such pipeline on the date of delivery.
(n)
Indemnity.  Each party agrees to protect, defend, indemnify and hold the other party harmless from and against any and all claims, demands, suits, losses, expenses (including reasonable costs of defense, attorneys’ fees and interest), damages, fines, penalties, causes of action and liabilities of every type and character, including personal injury or death to any person (including employees of either party) or loss or damage to any personal or real property, caused by, arising out of or resulting from (i) the negligence (whether by action or omission) or willful misconduct of such indemnifying party, its officers or employees with respect to the purchase and sale of Oil Products hereunder or (ii) a breach of its warranties under any Oil Transaction or its failure to comply with Applicable Law.  In the event the parties are jointly or concurrently negligent, each party shall indemnify the other party to the extent of its negligent acts or omissions or willful misconduct. 
(o)
CISG.  The parties expressly agree that the United Nations Convention on Contracts for the International Sale of Goods shall not apply to this Agreement.
(p)
UCC.  If the parties have entered into a Credit Support Annex to the Agreement, each party agrees that notwithstanding any provisions of law relating to adequate assurance of performance, including without limitation Article 2-609 of the Uniform Commercial Code, a party shall only be entitled to request additional collateral or other forms of credit support from the other party as specifically provided in this Agreement, including the Credit Support Annex hereto. The preceding sentence shall not limit, however, a party’s right, if any, to request adequate assurance of due performance to the extent reasonable grounds for insecurity arise that are not related to the creditworthiness of the other party.  For purposes of the foregoing, Uniform Commercial Code refers to the code as adopted by the jurisdiction governing the parties and the Oil Transactions.  Section references are to the Model Uniform Commercial Code and are intended to correspond to the same substantive provisions contained in the specific codes adopted in the controlling jurisdictions, to the extent that section references differ. 
(q)
Audit. Each party agrees to provide copies of its records to the extent reasonably necessary to verify the accuracy of any statement, charge or computation made pursuant to this Oil Annex if reasonably requested by the other party.  If requested, a party shall provide to the other party copies of statements evidencing the Quantity of Oil Product delivered at the Delivery Location.  If the parties determine that any statement, charge or computation contained any inaccuracy, the necessary adjustments in such statement and the payments thereof will be made promptly and shall bear interest calculated at the Non-default Rate from the date the overpayment or underpayment was made until paid; provided, however, that no adjustment for any statement or payment will be made unless objection to its accuracy  was made within twelve (12) months of delivery, and thereafter any objection shall be deemed waived.
(r)
Certain Amendments to this Agreement for Oil Transactions

(i) Section 5(a)(i).  With respect to all Oil Transactions, (A) if the pre-printed form portion of this Agreement is the 1992 version of the ISDA Master Agreement, the words “or delivery under Section 2(a)(i) or 2(e)” in the second line of Section 5(a)(i) of this Agreement are deleted; and (B) if the pre-printed form portion of this Agreement is the 2002 ISDA Master Agreement, the words “or delivery under Section 2(a)(i) or 9(h)(i)(2) or (4)” in the second line of Section 5(a)(i) of this Agreement, and “or the first Local Delivery Day in the case of any such delivery” and “, in each case,” in the third and fourth lines of Section 5(a)(i) of this Agreement, are deleted.

(ii) 
Section 5(a)(ii).  With respect to all Oil Transactions, (A) if the pre-printed form portion of this Agreement is the 1992 version of the ISDA Master Agreement, the words “or delivery under Section 2(a)(i) or 2(e)” in the second line of Section 5(a)(ii) are hereby deleted and the words “or to deliver or receive the Oil Product, the exclusive remedy for which is provided in the Oil Annex to the Schedule” are added at the end of the parenthetical of Section 5(a)(ii); and (B) if the pre-printed form portion of this Agreement is the 2002 ISDA Master Agreement, the words “or delivery under Section 2(a)(i) or 9(h)(i)(2) or (4)” in the second line of Section 5(a)(ii)(1) are deleted and the words “or to deliver or receive the Oil Product, the exclusive remedy for which is provided in the Oil Annex to the Schedule” are hereby added at the end of the parenthetical of Section 5(a)(ii)(1).

(iii) Section 5(a)(v).  With respect to all Oil Transactions, (A) if the pre-printed form portion of this Agreement is the 1992 version of the ISDA Master Agreement, the parenthetical “(other than by failing to make a delivery)” is inserted after the word “defaults” in clause (1) of Section 5(a)(v) and the words “or delivery” and “, delivery” in clause (2) of Section 5(a)(v) of this Agreement are deleted; and (B) if the pre-printed form portion of this Agreement is the 2002 ISDA Master Agreement, the words “(including any delivery due on the last delivery or exchange date of) a Specified Transaction or” in clause (3) of Section 5(a)(v) of this Agreement are deleted.

(iv) Limitation on Condition Precedent.  Section 2(a)(iii) of this Agreement is hereby amended by adding the following phrase at the end of clause (1) immediately before the last comma of such phrase: “(provided, however, that in relation to any Transaction that is an Oil Transaction, if an Event of Default or Potential Event of Default has occurred and is continuing for longer than ten (10) Local Business Days without an Early Termination Date being designated, then the condition specified in this clause (1) shall cease to be a condition precedent to the obligations under Section 2(a)(i))”.
(v) Notices.  Notices and other communications delivered in respect of this Oil Annex will be subject to Section 12 of this Agreement; provided that notices may also be delivered via e-mail or other electronic means of communication, in which case such notices will be deemed effective on the date that such notice is delivered or otherwise made available to the other party via such electronic means.
(s)
Definitions.  For purposes of this Oil Annex, the following definitions apply:

(i)  “API” means the American Petroleum Institute.

(ii) “Applicable Law” means any federal, state or local law, statute, regulation, code, ordinance, license, permit, compliance requirement, decision, order, writ, injunction, directive, judgment, policy, decree, including any judicial or administrative interpretations thereof, or any agreement, concession or arrangement with any Governmental Authority, applicable to either party or either party’s performance under any Oil Transaction, and any amendments or modifications to the foregoing.

(iii) “ASTM” means the American Society of Testing Materials.

(iv) “Barrel” means forty-two (42) U.S. gallons measured at a temperature of sixty degrees Fahrenheit (60°F) and an absolute pressure of 29.92 inches of mercury.
(v) “Bookout” has the meaning specified in clause (e)(ii) of this Oil Annex.
(vi) “Buyer” means the party obligated to purchase Oil Products under an Oil Transaction.
(vii) “Defect” has the meaning specified in clause (c)(i) of this Oil Annex.

(viii) “Delivery Location” means the location specified for delivery of the Oil Product in a Confirmation.  If an In-Tank Transfer is made, the Delivery Location is the location of the Oil Product at the time of the transfer.
(ix) “Delivery Period” means the period specified for delivery of the Oil Product in a Confirmation. 
(x) “Dollar” means the lawful currency of the U.S.
(xi) “Eastern Prevailing Time” means the time prevailing on the East Coast of the U.S., taking into account daylight savings time if it is in effect.
(xii) “EPA” means the U.S. Environmental Protection Agency.

(xiii) “Exchange of Futures for Physicals” (“EFP”) means an exchange of futures contracts for, or in connection with, physical Oil Product pursuant to which the buyer and seller of the futures contracts are the seller and buyer of a quantity of the physical Oil Product approximately equivalent to the quantity covered by the relevant futures contracts.

(xiv) “Existing ISDA Credit Support Document” has the meaning specified in clause (a)(iii) of this Oil Annex.

(xv) “Failing Party” has the meaning specified in clause (f) of this Oil Annex.
(xvi) “Force Majeure” has the meaning specified in clause (g) of this Oil Annex.
(xvii) “Governmental Authority” means any foreign or U.S. federal, state, regional, local or municipal governmental body, agency, instrumentality, authority or entity established or controlled by a government or subdivision thereof, including any legislative, administrative or judicial body, or any person acting on behalf thereof.
(xviii) “Independent Inspector” means a duly licensed person or firm, appointed as agreed by Buyer and Seller, that performs a quantity or quality determination with respect to Oil Product received or delivered pursuant to an Oil Transaction. 

(xix) “In-Tank Transfer” means the transfer of physical inventory of Oil Product on the books and records of a terminal operator where the transferor and transferee are both terminal customers.
(xx) “Materially Affected Party” has the meaning specified in clause (t)(5) of this Oil Annex.

(xxi) “Materially Affected Transaction” has the meaning specified in clause (t)(5) of this Oil Annex.
(xxii) “Minor Volume Imbalance” means a Volume Imbalance of less than 500 Barrels.

(xxiii) “MSDS” has the meaning specified in clause (i) of this Oil Annex.
(xxiv) “Negotiation Period” has the meaning specified in clause (f) of this Oil Annex.

(xxv) “Offsetting Oil Transactions” means any two or more Oil Transactions in respect of the same Oil Product having the same or overlapping Delivery Period(s) (as specified in the Oil Transaction), Delivery Location and payment date, where under one or more of such Oil Transactions, one party is Seller and under one or more of the other such Oil Transactions the same party is Buyer.

(xxvi) “Oil Product” means the grades of refined petroleum products, crude oil, liquefied petroleum gas or natural gas liquids that are the subject matter of an Oil Transaction, as specified in a Confirmation. 
(xxvii) “Oil Taxes” means any and all federal, state and local taxes, duties, fees and charges of every description, including all aviation fuel, special fuel, diesel, excise, environmental, spill, gross earnings, gross receipts, and sales and use taxes, however designated, now or hereafter paid, incurred or imposed on the purchase, storage, exchange, use, transportation, resale, importation or handling of an Oil Product or the transfer of title, possession or risk of loss of the Oil Product from Seller to Buyer, or on Buyer’s subsequent use or disposition of an Oil Product; provided, however, that “Oil Taxes” do not include: 
(A) any income withholding tax or tax imposed on or calculated based upon net profits, gross or net income, profit margin or gross receipts of a party (excluding, for the avoidance of doubt, any transaction taxes  that are based upon gross receipts, gross earnings or gross revenues received specifically from the sale of Oil Products); 

(B) any tax measured by capital value or net worth, whether denominated as franchise taxes, doing business taxes, capital stock taxes or the like; 

(C) business license or franchise taxes or registration fees; or

(D) any ad valorem or personal property taxes.  
(xxviii) “Oil Transactions” has the meaning specified in clause (a)(i) of this Oil Annex.

(xxix) “Outstanding Oil Credit Support” has the meaning specified in clause (a)(iii) of this Oil Annex.

(xxx) “Outstanding Oil Credit Support Document” has the meaning specified in clause (a)(iii) of this Oil Annex.

(xxxi) “Outstanding Oil Transactions” has the meaning specified in clause (a)(ii) of this Oil Annex.

(xxxii) “Price” means the price of the Oil Product as specified in a Confirmation.
(xxxiii) “Prior Agreement” has the meaning specified in clause (a)(ii) of this Oil Annex.
(xxxiv) “PTO” (or “Product Transfer Order”) means a pipeline or storage facility authorization or other similar document produced by a third party bailee authorizing the transfer of title to a specified Quantity of Oil Product at a specific Delivery Location from one party to another and shall include, without limitation, documentation effectuating pipeline transfers, In-Tank Transfers or Tank-to-Tank Transfers.
(xxxv) “Quantity” means the quantity of the Oil Product specified in a Confirmation.
(xxxvi) “RBOB” has the meaning specified in clause (l)(iii) of this Oil Annex.
(xxxvii) “Reference Price” means a Price that is determined by reference to a specified pricing source.
(xxxviii)  “Scheduled Payment Date” has the meaning specified in clause (f)(i)(A) of this Oil Annex.
(xxxix) “Seller” means the party obligated to sell Oil Products under an Oil Transaction.
(xl) “Tank-to-Tank Transfer” means a transfer of a position of physical inventory of Oil Product from a tank where the Seller is a terminal customer to a tank where the Buyer is a terminal customer.
(xli) “Term Oil Transaction” means an Oil Transaction contemplating deliveries during a Delivery Period that exceeds one calendar month.
(xlii) “U.S.” means United States of America, and every reference to money or Price pertains to U.S. Dollars.
(xliii) “Volume Imbalance” means an imbalance in the volume of Oil Product actually delivered from one party to the other relative to the Quantity specified to be delivered pursuant to an Oil Transaction, as evidenced by the applicable pipeline meter ticket, report of the Independent Inspector or terminal operator documentation, as the case may be.

(t)
Elective Provisions 
1.
(a)(ii) – Outstanding Oil Transactions.  This Oil Annex shall apply to the following pre-existing Oil Transactions pursuant to clause (a)(ii) of this Oil Annex:

___ Option A:  All Oil Transactions outstanding between the parties as of the date this Oil Annex becomes effective.

___ Option B:  The Oil Transactions listed in Schedule 1 to this Oil Annex.

___ Option C:  None of the Oil Transactions between the parties that were executed prior to the date this Oil Annex becomes effective.

If none of the above options is selected, Option A shall apply.

2.
(a)(iii) – Outstanding Oil Credit Support.
___ Outstanding Oil Credit Support held by a party in connection with Outstanding Oil Transactions shall be deemed to have been delivered under and in connection with this Agreement pursuant to clause (a)(iii) of this Oil Annex.  
If not checked, not applicable.

3.
(f) – Failure to Deliver or Accept. 
Negotiation Period.  For purposes of clause (f) of this Oil Annex, the “Negotiation Period”, if any, will be as specified here: ___________.  If nothing is specified, then there shall be no Negotiation Period. 
Remedy for failures to deliver or accept (select one):
___ Option A:  “Cover Damages” provision is applicable.
___ Option B:  “Damages Under Applicable Law” provision is applicable.
___ Option C:  “Alternative Remedy” provision is applicable. If applicable, specify remedy: ___________.
If none of the above options is selected, Option A shall apply.

4.
(g) – Force Majeure Termination Payment.

___ Applicable.  If not checked, inapplicable.

If applicable, the following provision will apply:
Notwithstanding anything to the contrary in clause (g) of this Oil Annex, if one or more Term Oil Transactions are terminated due to Force Majeure pursuant to clause (g)(v) of this Oil Annex, then an Additional Termination Event will be deemed to have occurred with respect to such Term Oil Transaction(s), in which case the party claiming Force Majeure will be deemed the “Affected Party” and only those Term Oil Transactions terminated due to Force Majeure pursuant to clause (g)(v) of this Oil Annex will constitute Affected Transactions.  If both parties are claiming Force Majeure, then all calculations for purposes of Section 6(e) of the Agreement shall be made on the basis of two Affected Parties.

5. Material Adverse Effect. 
___ Applicable.  If not checked, inapplicable.


If applicable, the following provisions will apply:

If at any time after an Oil Transaction is entered into, new Applicable Law is enacted or existing Applicable Law is amended in a way which individually or collectively could reasonably be expected to have a material adverse effect upon the rights and obligations of a party (the “Materially Affected Party”) as a whole under a particular Oil Transaction (a “Materially Affected Transaction”) and which does not constitute a Force Majeure event, then the Materially Affected Party may notify the other party that it desires in good faith to renegotiate the price or other material terms or conditions so affected with respect to the Materially Affected Transaction in order to appropriately pass through or otherwise address the effects of the new or changed Applicable Law. Such notice shall state the new or changed Applicable Law upon which the party’s renegotiation request is based and the terms upon which it is willing to continue to perform the Oil Transaction with respect to any Oil Products not yet delivered. The parties shall negotiate in good faith any price adjustments that may be warranted to account for any incremental costs involved in complying with a Governmental Authority’s change in required Oil Product specifications subsequent to the date of a nomination and prior to the commencement of the scheduled Delivery Period.

6.
Bookouts.


___ Applicable.  If not checked, inapplicable.
7.
Accelerated Payment of Damages.  

___ Applicable.  If not checked, inapplicable.
(u)
Notices for Oil Transactions
	PARTY A
	PARTY B


	Invoices:


	Invoices:

	As set forth in Part 4 of the Schedule unless otherwise set forth below:
	As set forth in Part 4 of the Schedule unless otherwise set forth below:

	
	

	Attn:         ________________________________________
	Attn:         ________________________________________

	Phone:      ________________________________________
	Phone:      ________________________________________

	Facsimile: ________________________________________
	Facsimile: ________________________________________

	
	

	Scheduling and Nominations:
	Scheduling and Nominations:

	
	

	As set forth in Part 4 of the Schedule  unless otherwise set forth below:
	As set forth in Part 4 of the Schedule unless otherwise set forth below:

	
	

	Attn:         ________________________________________
	Attn:         ________________________________________

	Phone:      ________________________________________
	Phone:      ________________________________________

	Facsimile: ________________________________________
	Facsimile: ________________________________________

	
	

	Payments:
	Payments:

	
	

	As set forth in Part 4 of the Schedule unless otherwise set forth below:
	As set forth in Part 4 of the Schedule unless otherwise set forth below:

	
	

	Attn:         ________________________________________
	Attn:         ________________________________________

	Phone:      ________________________________________
	Phone:      ________________________________________

	Facsimile: ________________________________________
	Facsimile: ________________________________________

	
	


	
	

	Material Safety Data Sheets:
Attn: 

Phone: 

Facsimile: 

	Material Safety Data Sheets:

Attn: 

Phone: 

Facsimile: 



	Wire Transfer: 
As set forth in Part 4 of the Schedule unless otherwise set forth below:
Bank: ___________________________________
ABA: ___________________________________
Account: _________________________________
Other Details: _____________________________
	Wire Transfer:

As set forth in Part 4 of the Schedule unless otherwise set forth below: 

Bank: ___________________________________
ABA: ___________________________________ 
Account: _________________________________
Other Details: _____________________________


(v)
Other Provisions/Modifications to this Oil Annex.
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