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International Swaps and Derivatives Association, Inc.
ANNEX II
to the
ISDA 2013 DF AGREEMENT FOR NON-U.S. TRANSACTIONS

dated as of


	

(“Party A”)
	and
	……………………………………………….
(“Party B”)


1. Scope

Party A and Party B hereby agree that this Annex II will apply to the trading relationship between the parties in respect of products and transactions that are “swaps” as defined under the Commodity Exchange Act, as amended (the “CEA”), and the rules of the Commodity Futures Trading Commission (the “CFTC”) as well as any foreign exchange swaps and foreign exchange forwards that are exempted from regulation as “swaps” by the Secretary of the Treasury pursuant to authority granted by Section 1a(47)(E) of the CEA (“Swaps”); provided, however, this Annex II will not apply to commodity options entered into pursuant to CFTC Regulation 32.3(a).
2. Definitions

Capitalized terms used in this Annex II and not otherwise defined herein shall have the meanings provided in Schedule 1 of the ISDA March 2013 DF Supplement published on March 22, 2013 by the International Swaps and Derivatives Association, Inc. (the “March 2013 DF Supplement”), provided that (i) the Non-U.S. DF Agreement will be understood to be a “Covered Agreement” and the “Agreement,” (ii) Party A will be “CFTC Swap Entity,” (iii) Party B will be “Counterparty” and “CP” and (iv) the term “Swap” will be understood to mean any product or transaction that is within the scope of this Annex II as provided in Section 1 above; provided further that, the term “Agreement” as used in the definition of “Risk Exposure” means with respect to any particular Swap, the written agreement between Party A and Party B that provides for the process for determining the payments to be made upon early termination of such Swap. 
3. Confirmations  

Notwithstanding anything to the contrary in any agreement or contract between the parties governing the terms of Swaps, each party agrees that a confirmation of a Swap under any agreement or contract between the parties may be created by delivery of written terms by each party; provided that (i) the terms delivered by each party match the terms delivered by the other party and (ii) the terms are either delivered by each party to the other party in a manner that permits each party to review such terms or delivered by each party to a third-party agent or service provider that confirms the matching of such terms to the parties (in each case by telex, electronic messaging system, email or otherwise).  In each case, such a confirmation will be sufficient for all purposes to evidence a binding supplement to any such agreement or contract.  The foregoing shall not limit other agreed methods of creating binding confirmations and shall not be construed as an agreement to use a method provided in this paragraph to confirm any Swap.

4. Clearing
Each party is hereby notified that, upon acceptance of a Swap by a DCO:

(a) the original Swap between Party A and Party B is extinguished;

(b) the original Swap between Party A and Party B is replaced by equal and opposite Swaps with the DCO; and
(c) all terms of the Swap shall conform to the product specifications of the cleared Swap established under the DCO’s rules.

5. End-User Exception Representations, Elections and Related Information

(a) Party B Financial Entity Status Representation

Please make one of the two representations provided below by checking the relevant box.

 FORMCHECKBOX 

Party B represents that, to the best of its knowledge, it is a “financial entity,” as such term is defined in Section 2(h)(7)(C)(i) of the CEA, without regard to an exemption or exclusion provided in Section 2(h)(7)(C)(ii) of the CEA and CFTC regulations thereunder or in Section 2(h)(7)(C)(iii) of the CEA.
 FORMCHECKBOX 

Party B represents that, to the best of its knowledge, it is not a “financial entity,” as such term is defined in Section 2(h)(7)(C)(i) of the CEA, without regard to an exemption or exclusion provided in Section 2(h)(7)(C)(ii) of the CEA and CFTC regulations thereunder or in Section 2(h)(7)(C)(iii) of the CEA.
(b) General Representations

(i) If Party B elects not to clear any Swap that is subject to a mandatory clearing determination under Section 2(h) of the CEA pursuant to an exception from mandatory clearing provided under Section 2(h)(7) of the CEA, CFTC Regulations 50.50 or 50.51 or CFTC Letter No. 13-22 (an “End-User Exception”), Party B shall notify Party A of such election in writing prior to execution of such Swap, which notice may be provided as a standing notice for multiple swaps (pursuant to Section 5

 REF _Ref369537729 \r \h 
(c) below or otherwise) or on a trade-by-trade basis.
  

(ii) By providing such notice and executing any such Swap, Party B shall be deemed to represent that it is eligible for an End-User Exception, is using such Swap to hedge or mitigate commercial risk as provided in CFTC Regulation 50.50(c), generally meets its financial obligations associated with entering into non-cleared Swap, and either:  

(1) it has reported the information listed in CFTC Regulation 50.50(b)(1)(iii) in an annual filing made pursuant to CFTC Regulation 50.50(b)(2) no more than 365 days prior to entering into such Swap, such information has been amended as necessary to reflect any material changes thereto; such annual filing covers the particular Swap for which such exception is being claimed; and such information in such filing is true, accurate, and complete in all material respects; or

(2) it has notified Party A in writing in accordance with the Notice Procedures prior to entering into such Swap that it has not reported the information listed in CFTC Regulation 50.50(b)(1)(iii) in an annual filing described in Section 5

 REF _Ref369537862 \r \h 
(b)

 REF _Ref369537866 \r \h 
(ii)

 REF _Ref369537868 \r \h 
(1) above; and has provided to Party A all information listed in CFTC Regulation 50.50(b)(1)(iii) and such information is true, accurate and complete in every material respect and covers the particular Swap for which such exception is being claimed.

(iii) If (i) Party A and Party B enter into a Swap subject to a mandatory clearing determination under Section 2(h) of the CEA that Party B has elected not to clear pursuant to an exception from mandatory clearing provided under Section 2(h)(7) of the CEA and CFTC Regulation 50.50 and (ii) Party B has satisfied the conditions specified in Section 5

 REF _Ref369537862 \r \h 
(b)

 REF _Ref369538224 \r \h 
(ii)(2) above, then, if the Swap is subject to mandatory reporting to the CFTC or an SDR and Party A is the “reporting counterparty,” as defined in CFTC Regulation 45.8, Party A shall report the information listed in CFTC Regulation 50.50(b)(1)(iii) to the relevant SDR.

(iv) Notwithstanding anything to the contrary in any non-disclosure, confidentiality or similar agreement between the parties, if Party B elects the End-User Exception with respect to a particular Swap, each party hereby consents to the disclosure of information related to such election to the extent required by the March 2013 DF Supplement Rules.  Each party acknowledges that disclosures made pursuant to this Section 5 may include, without limitation, the disclosure of trade information, including a party’s identity (by name, identifier or otherwise) to an SDR and relevant regulators. Each party further acknowledges that, for purposes of complying with regulatory reporting obligations, an SDR may engage the services of a global trade repository regulated by one or more governmental regulators, provided that such regulated global trade repository is subject to comparable confidentiality provisions as is an SDR registered with the CFTC.  For the avoidance of doubt, to the extent that applicable non-disclosure, confidentiality, bank secrecy or other law imposes non-disclosure requirements on the Swap and similar information required to be disclosed pursuant to the March 2013 DF Supplement Rules but permits a party to waive such requirements by consent, the consent and acknowledgements provided herein shall be a consent by each party for purposes of such other applicable law. 
(c) Standing End-User Exception Election

Check the box below to elect to make the associated representation.

 FORMCHECKBOX 

 Party B hereby notifies Party A that Party B is making a one-time election not to clear any Swap entered into between Party A and Party B that is subject to a mandatory clearing determination under Section 2(h) of the CEA pursuant to the End-User Exception unless Party B subsequently notifies Party A to the contrary.
(d) Party B End-User Exception Reporting Information

Check the first box in subsection (i) below to elect to make the associated notification.  Parties checking that box should complete the rest of this Section 5(d).
(i)    FORMCHECKBOX 

Party B hereby notifies Party A that Party B will not report the information listed in CFTC Regulation 50.50(b)(1)(iii) in an annual filing made pursuant to CFTC Regulation 50.50(b)(2) for any Swap in respect of which Party B has elected to use the End-User Exception unless Party B subsequently notifies Party A to the contrary.  In the event that Party B has notified Party A that it elects not to clear a Swap that is subject to a mandatory clearing determination under Section 2(h)(7) of the CEA, by entering into such Swap Party B shall represent to Party A that (please make one of the following representations by checking one of the boxes):

 FORMCHECKBOX 

to the best of its knowledge, Party B is not a “financial entity,” as such term is defined in Section 2(h)(7)(C)(i) of the CEA, without regard to an exemption or exclusion provided in Section 2(h)(7)(C)(ii) of the CEA and CFTC regulations thereunder or in Section 2(h)(7)(C)(iii) of the CEA;
 FORMCHECKBOX 

Party B is exempt from the statutory definition of “financial entity” for purposes of the End User Exception under Section 2(h)(7)(C)(ii) of the CEA and CFTC Regulation 50.50(d);
 FORMCHECKBOX 

Party B is electing the exception in accordance with Section (2)(h)(7)(C)(iii) of the CEA;
 FORMCHECKBOX 

Party B is electing the exception in accordance with Section (2)(h)(7)(D) of the CEA;
 FORMCHECKBOX 

Party B is an “eligible treasury affiliate” as such term is defined in CFTC Letter No. 13-22 and the “General Conditions to the Swap Activity” set forth in CFTC Letter No. 13-22 are satisfied with respect to such Swap;
 or
 FORMCHECKBOX 

Party B is an “exempt cooperative” as such term is defined in CFTC Regulation 50.51(a) and (ii) such swap hedges or mitigates commercial risk related to loans to its members or arising from a swap or swaps that meet the requirements of CFTC Regulation 50.51(b)(1).

(i) Party B represents that it generally meets its financial obligations associated with entering into non-cleared swaps with (check all that apply):
  

 FORMCHECKBOX 

(I) a written credit support agreement; 

 FORMCHECKBOX 

(II) pledged or segregated assets (including posting or receiving margin pursuant to a credit support arrangement or otherwise);
 FORMCHECKBOX 

(III) a written third-party guarantee;
 FORMCHECKBOX 

(IV) its available financial resources; or 
 FORMCHECKBOX 

means other than those described in the foregoing subsections (I) through (IV).

(ii) Please make one of the two representations provided below by checking the relevant box.

 FORMCHECKBOX 

Party B represents that Party B is an issuer of securities registered under Section 12 of, or required to file reports under Section 15(d) of, the Securities Exchange Act of 1934 (an “SEC Issuer/Filer”).
 FORMCHECKBOX 

Party B represents that Party B is not an issuer of securities registered under Section 12 of, or required to file reports under Section 15(d) of, the Securities Exchange Act of 1934 (an “SEC Issuer/Filer”).
(iii) If you checked the first box in Section 5(d)(iii) above, please complete the following representation.

Party B represents that Party B’s SEC Central Index Key number is ____________________________________________________ and an appropriate committee of Party B’s board of directors (or equivalent body) reviewed and approved the decision to enter into Swaps that are exempt from the requirements of Sections 2(h)(1) and 2(h)(8) of the CEA.

6. Orderly Liquidation Authority 

(a) Party A OLA Representations

(i) Financial Company

Please make one of the two representations provided below by checking the relevant box.

 FORMCHECKBOX 

Party A represents that it is a “Financial Company” as defined in in Section 201(a)(11) of the Dodd-Frank Wall Street Reform and Consumer Protection Act, 12 U.S.C. § 5381(a)(11).
 FORMCHECKBOX 

Party A represents that it is not a “Financial Company” as defined in in Section 201(a)(11) of the Dodd-Frank Wall Street Reform and Consumer Protection Act, 12 U.S.C. § 5381(a)(11).
(ii) Insured Depository Institution

Please make one of the two representations provided below by checking the relevant box.

 FORMCHECKBOX 

Party A represents that it is an “Insured Depository Institution” as defined in in 12 U.S.C. § 1813.
 FORMCHECKBOX 

Party A represents that it is not an “Insured Depository Institution” as defined in in 12 U.S.C. § 1813.
(b) Party B OLA Representations

(i) Financial Company

Please make one of the two representations provided below by checking the relevant box.

 FORMCHECKBOX 

Party B represents that it is a “Financial Company” as defined in in Section 201(a)(11) of the Dodd-Frank Wall Street Reform and Consumer Protection Act, 12 U.S.C. § 5381(a)(11).
 FORMCHECKBOX 

Party B represents that it is not a “Financial Company” as defined in in Section 201(a)(11) of the Dodd-Frank Wall Street Reform and Consumer Protection Act, 12 U.S.C. § 5381(a)(11).
(ii) Insured Depository Institution

Please make one of the two representations provided below by checking the relevant box.

 FORMCHECKBOX 

Party B represents that it is an “Insured Depository Institution” as defined in in 12 U.S.C. § 1813.
 FORMCHECKBOX 

Party B represents that it is not an “Insured Depository Institution” as defined in in 12 U.S.C. § 1813.
(c) Disclosures

(i) Each party agrees to provide notice to the other Party, in accordance with the Notice Procedures, if it becomes, or ceases to be, an Insured Depository Institution or a Financial Company.

(ii) Each party is hereby notified that in the event that a party is (i) a Covered Financial Company or (ii) an Insured Depository Institution for which the FDIC has been appointed as a receiver (the “covered party”):

(1) certain limitations under Title II of the Dodd-Frank Act or the FDIA may apply to the rights of the non-covered party to terminate, liquidate, or net any Swap by reason of the appointment of the FDIC as receiver, notwithstanding the agreement of the Parties; and 

(2) the FDIC may have certain rights to transfer Swaps of the covered party under Section 210(c)(9)(A) of the Dodd-Frank Act, 12 U.S.C. § 5390(c)(9)(A), or 12 U.S.C. § 1821(e)(9)(A).

7. [Risk Valuations

Party A and Party B hereby agree that the March 2013 DF Schedule 3 is incorporated into this Annex II to the same extent as if such schedule were restated herein in its entirety.

Party B agrees that the e-mail address below may be used for the delivery of Risk Valuations given pursuant to the March 2013 DF Schedule 3:

E-mail:  
__________________________________________________________________________]

8. [Portfolio Reconciliation

Party A and Party B hereby agree that the March 2013 DF Schedule 4 will be incorporated into this Annex II to the same extent as if such schedule were restated herein in its entirety.  Party A and Party B hereby further agree to engage in portfolio reconciliation in accordance [with Part II of the March 2013 DF Schedule 4][Part III of the March 2013 DF Schedule 4].  [Party A and B further agree to reconcile relevant terms of Swaps in accordance with Part V of the March 2013 DF Schedule 4]. 
[Party A agrees that the e-mail address below may be used for the delivery of Portfolio Data delivered pursuant to the March 2013 DF Schedule 4:
E-mail:  
__________________________________________________________________________]

Party B agrees that the e-mail address below may be used for the delivery of Portfolio Data delivered pursuant to the March 2013 DF Schedule 4:

E-mail:  
__________________________________________________________________________]

9. [ISDA March 2013 DF Protocol Master Agreement
 

Party A and Party B hereby enter into a 2002 ISDA Master Agreement with the following Schedule:
Scope.  This Master Agreement will govern any Swap between the parties that is entered into on or after the date hereof that is (i) not governed by an Existing Swap Agreement, and (ii) not intended by the parties to be cleared on a clearing organization.  An “Existing Swap Agreement” means, in respect of a Swap, a written agreement that (i) exists at the time of execution of such Swap, (ii) provides for, among other things, terms governing the payment obligations of the parties, and (iii) the parties have established (by written agreement, oral agreement, course of conduct or otherwise) will govern such Swap.  This Master Agreement will not govern any Swap that is (i) governed by an Existing Swap Agreement, or (ii) intended by the parties to be cleared on a clearing organization.
Swaps.  For purposes of this Master Agreement, the term “Swap” means a “swap” as defined in Section 1a(47) of the Commodity Exchange Act, as amended (“CEA”), and regulations thereunder; provided that a commodity option entered into pursuant to Commodity Futures Trading Commission Regulation 32.3(a) is not a Swap for purposes hereof.  The term “Swap” also includes any foreign exchange swaps and foreign exchange forwards that are exempted from regulation as “swaps” by the Secretary of the Treasury pursuant to authority granted by Section 1a(47)(E) of the CEA.  For the avoidance of doubt, the term “Swap” does not include a swap that has been cleared by a derivatives clearing organization. 
Governing Law.  This Master Agreement will be governed by and construed in accordance with the laws of the State of New York (without reference to choice of law doctrine), unless otherwise agreed by the parties.  
Netting of Payments.  Except as otherwise agreed by the parties in writing, “Multiple Transaction Payment Netting” (1) will apply with respect to each Transaction that is an “FX Transaction” or “Currency Option Transaction” as defined in the ISDA 1998 FX and Currency Option Definitions (as published by ISDA, the Emerging Markets Traders Association and the Foreign Exchange Committee), as supplemented from time to time, and (2) will not apply with respect to other Transactions, in each case for the purposes of Section 2(c) of this Master Agreement.
ISDA August 2012 DF Protocol.  If both parties hereto have adhered to the ISDA August 2012 DF Protocol Agreement, as published on August 13, 2012, by ISDA (the “August Protocol Agreement”) and have delivered “Matched Questionnaires” (as defined in the August Protocol Agreement), then this Master Agreement shall be supplemented to the same extent as if it were a “Matched PCA” under the August Protocol Agreement.]
10. [Local Business Day

Party A and Party B hereby agree that the following city (or cities) will determine what constitutes a “Local Business Day” in respect of each of Party A and Party B for the purposes of this Annex II:  
Party A Local Business Days: _____________________________________.
Party B Local Business Days: _____________________________________.]

IN WITNESS WHEREOF, the parties have executed this Annex II with effect from the date specified on the first page of this Annex II.

[INSERT FULL LEGAL NAME OF PARTY A]

By: ______________________________
Name:
Title:
Date:
[INSERT FULL LEGAL NAME OF PARTY B]

By: _______________________________
Name:
Title:
Date
� 	This Annex II is designed to assist counterparties in complying with CFTC regulations that are applicable to transactions that occur outside of the United States.  In particular, this Annex II may be used in circumstances where either (a)(i) one party (“Party A” in the agreement) is a non-U.S. Swap Dealer and (ii) the other party (“Party B” in the agreement) is a non-U.S. person that is guaranteed by a U.S. person or an “affiliate conduit” of a U.S. person or (b) Party A is a U.S. bank that is a swap dealer that transacts with Party B exclusively out of non-U.S. branches and (ii) Party B is a non-U.S. person, including, but not limited to, a non-U.S. person guaranteed by a U.S. person or an “affiliate conduit” of a U.S. person. 


� 	CFTC Regulation 23.501.


� 	CFTC Regulation 23.504(b)(6).


� 	CFTC Regulation 23.505(a)(2).


�	CFTC Regulation 50.50 and 23.505(a).


� 	CFTC Regulation 50.50.


� 	CFTC Regulation 50.50.  


� 	CFTC Regulation 50.50.  


� 	CFTC Letter No. 13-22.


� 	CFTC Regulation 50.51.


�	CFTC Regulation 50.50.  


� 	Include if Party is an SEC Issuer/Filer


�	CFTC Regulation 23.504(b)(5)(i)-(ii).


�	CFTC Regulation 23.504(b)(5)(i)-(ii).


�	CFTC Regulation 23.504(b)(5)(i)-(ii).


�	CFTC Regulation 23.504(b)(5)(i)-(ii).


� 	CFTC Regulation 23.504(b)(5)(iv).


� 	CFTC Regulation 23.504(b)(5)(iii).


� 	CFTC Regulation 23.504.


� 	CFTC Regulation 23.502.  


� 	CFTC Regulation 23.504.  


�	If this Annex II is being entered into by an agent on behalf of one or more principals, each such principal is considered “Party B” and the agent should insert “as agent for [name of principal][the principals named on the attached sheet].”  If the agent is acting on behalf of more than one principal, (i) it may list the names and provide the relevant information for all of such principals on a separate sheet and (ii) this Annex II should be treated as if it were a separate agreement with respect to each principal listed on such sheet.





Copyright © 2013 by International Swaps and Derivatives Association, Inc.
8

