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Evidence in regard to the Tax Omnibus covering Tax uncertainties around dividend
dates, including the move to a T+1 settlement cycle and beneficial ownership

1 The problem and the ask

Taxpayers require more certainty with respect to how investments in European fixed income and
equity securities will be taxed by Member States, including in relation to capital markets
transactions, such as securities lending transactions and hedging derivatives. Divergent approaches
by different Member States, sometimes with retroactive effect, cause difficulties and pose obstacles
to investment into the EU capital markets. The current difficulties caused by the lack of certainty and
consistency are likely to be exacerbated as the EU prepares to transition to a T+1 settlement cycle
from 20272,

Greater certainty and consistency can be achieved by the European Commission setting certain
minimum standards on a prospective basis. This includes a common approach to the meaning of
beneficial ownership at EU level to ensure consistent and predictable application of withholding tax
(WHT) to interest and dividend payments across Member States, thereby providing greater certainty
to taxpayers.

A common framework with respect to the entitlement to interest and dividends, including
with respect to beneficial ownership, could be achieved through publishing the European
Commission’s view and/or reforming the Parent-Subsidiary, the Interest and Royalties or
the FASTER Directives, or published guidance. Our request is strictly prospective: the
objective is legal certainty for future transactions as well as a successful transition to a
T+1 settlement cycle.

2 Background

2.1 Differences in Member States' rules with respect to entitlement to interest and dividends for
tax purposes, including the applicable rate of WHT and whether any relief is available, is
causing difficulties for market participants and investors. These differences adversely impact
the competitiveness of the EU as an investment market. Different Member States take
different positions with respect to the following:

2.1.1  which party is the beneficial owner? of an interest or dividend payment;

2.1.2 the relevant date of entitlement to an interest or dividend payment, such as the date on
which the parties agree the trade or the date on which the securities are settled (or even the
date on which shareholders approve the dividend);

2.1.3 how payments to compensate a party for the fact that it does not receive an actual interest
or dividend payment (e.g. market claims on late delivery) are characterised for tax purposes,
e.g. as the actual interest/dividend payment or as a contractual indemnity payment;

2.1.4 whether relief from WHT can be obtained at source or on a reclaim basis only;* and

2.1.5 the administrative requirements to claim WHT relief, which can be so burdensome as to
discourage taxpayers from claiming relief to which they are entitled.
2.2 This paper focuses on 2.1.1, the beneficial ownership of income payments, such as interest
and dividends, although addressing the other uncertainties as part of this initiative would also
be a positive development.

1 see Regulation (EU) 2025/2075 of the European Parliament and of the Council of 8 October 2025

amending Regulation (EU) No 909/2014 as regards a shorter settlement cycle in the Union.

2 See section 3 below.

3 To some extent, this may be solved by the FASTER Directive, but not necessarily in the context of capital markets transactions.
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Inconsistent and uncertain tax treatment of income payments could pose an obstacle to the
successful implementation of the T+1 settlement cycle from October 2027, with potentially
unintended consequences. T+1 aims to speed up the settlement of securities transactions to
the business day following the trade date and better align with the US and other major
markets which have already introduced T+1. However, reducing the settlement window (EU
markets currently settle on a T+2 basis) will likely increase market claims where standard
securities trades around a dividend date settle late because there is less time to source and
deliver the relevant securities. As described in 2.1.3 and 4.4, market claims are characterised
differently for tax purposes by different Member States, with the result that greater market
efficiency from a settlement perspective will exacerbate existing differences in tax treatment.

The longer these problems remain unaddressed, the more capital markets will evolve, and the
harder it will become for tax matters such as beneficial ownership on interest and dividends to
be harmonised. Closer alignment on beneficial ownership now, and clear rules and safe
harbours going forward, will help to future proof Member States' taxation of more traditional
capital markets products, such as equities and bonds, as newer, digital assets with real time
settlement (e.g. through blockchain) become more common.

Knowing which party is the beneficial owner of an interest or dividend payment and what date
is the relevant date on which ownership for tax purposes should be tested are key to
understanding the tax treatment of a transaction. This can be difficult to define in situations
where multiple parties are involved in transactions which take place close to an income record
date, particularly in the context of lending and borrowing securities and purchasing securities
to hedge derivatives.

We understand that the differences set out in 2.1 above have contributed to certain parties
making dividend WHT reclaims inappropriately in the past. Since then, legislative reform and
changes to the market settlement infrastructure have significantly reduced the risks of
inappropriate reclaims. We believe that what we request will make it harder for bad actors to
take advantage of discrepancies between different Member State tax authorities' rules,
practice and settlement infrastructure, including post-introduction of T+1, and that Member
States will still have sufficient tools to target any such abuse.

Crucially, different Member States take different approaches to what beneficial ownership
entails and/or impose their own unique requirements (see Appendix for examples), leading to
divergent interpretation and sometimes unclear application from Member State to Member
State with respect to the same factual circumstances.

In some cases, this involves (i) tax authority overreach, (ii) retrospective application, and (iii)
the imposition of practical hurdles and/or arbitrary time limits that taxpayers are not readily
able to meet. These differ from Member State to Member State.

Anti-avoidance rules, such as economic substance, principal purpose tests and general anti-
abuse rules, will always be a feature of a functioning tax system. These anti-avoidance tax
concepts are more appropriate and targeted tools to prevent any perceived WHT avoidance.
Beneficial ownership should not be used as a 'catch all' anti-avoidance mechanism, especially
on such a divergent and unclear basis by different Member States.

3 Beneficial ownership

3.1

3.2

The concept of ‘beneficial ownership’, meaning who is the owner of an asset or income for tax
purposes, is an Anglo-American legal concept which has been adopted to varying degrees — on
an ad-hoc, non-harmonised basis — by most Member States in recent years. The term
‘beneficial owner’ also appears in the OECD Model Tax Convention (see section 4 below) and
bilateral double tax treaties.

Not knowing how the transaction will be taxed or which party (if any) tax authorities will treat
as the beneficial owner of an income payment makes it difficult for taxpayers to enter into
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commercial transactions, including capital markets transactions such as securities lending and
derivatives where securities are acquired as a hedge. Which party (if any) is entitled to the
payment for tax purposes can differ depending upon the Member State with the right to
taxation, due to different applications of beneficial ownership rules to the same underlying
financial transaction. In extreme circumstances, this can result in all parties being denied relief
from WHT.

This difficulty is compounded where taxpayers invest in multiple EU jurisdictions. Mario
Draghi, former European Central Bank President, observed that the misalignment of Member
States with respect to taxes is a barrier to competitiveness*. Our members would echo this
opinion. Certainty with respect to who is the beneficial owner of an income payment such as
interest or a dividend is crucial for functioning capital markets, including securities lending and
hedging derivatives. Consistency between Member States enhances the efficiency and
potential investment returns of EU capital markets for investors, reducing barriers to entry.

This uncertainty of tax treatment imposes real costs on investors and financial market
participants and in some cases prevents institutional shareholders, such as pension funds and
retail investment funds, from generating additional income for their investors by lending out
securities or from hedging exposure to risk by entering into derivatives. This in turn depresses
supply and ultimately fragments capital markets within the single market.

While we fully accept that Member States retain competency with respect to imposing direct
taxes on income, profits and gains, this should not prevent a common framework for beneficial
ownership from existing across all Member States (or as many as possible) and the European
Commission setting out certain minimum standards and safe harbours.

The FASTER Directive aims to improve WHT reclaim and relief at source processes. However,
the benefit of the Directive will be limited if it is not clear which party is the beneficial owner
of income, which in turn determines the rate of WHT and who is entitled to such relief/
reclaims.

Examples

3.7

3.8

3.9

Derivative hedging: A broker writes a derivative, such as a contract for difference or a total
return swap, with respect to listed securities issued by an EU corporate. The counterparty
could take a long or short position. If the counterparty takes a long position then the broker
pays amounts equal to any increase in value in the underlying reference asset and amounts in
respect of any distributions/income events to the counterparty; the counterparty pays the
broker amounts in respect of any decrease in value in the underlying reference assetand
financing costs. The broker has a genuine commercial exposure which arises from the
derivative which it writes in the ordinary course of its business.

In most cases the broker will enter into a combination of long and short positions across its
derivatives portfolio and hedging its net exposure under those positions requires constant
rebalancing, i.e. for liquid shares it may enter into many single stock, basket and index swaps
referencing that asset in any given day, resulting in a number of purchases and sales of the
underlying securities. As part of this hedging, the broker may also choose (but is not obliged)
to purchase the securities which a derivative references. The broker needs to take into account
all relevant payment flows, including any interest and dividend equivalents, to price its
derivatives accurately.

Accordingly, the broker needs to know whether it is considered the beneficial owner of any
securities it purchases. In general, Member States would consider the broker to be the
beneficial owner of any securities it purchases as a hedge as (i) it is free to choose whether and
how to hedge the derivative, and (ii) irrespective of whether it holds the securities as a hedge

4 Mario Draghi, The Draghi report; A competitiveness strategy for Europe (Part A)’, European Commission, September 2024,
Chapter 5.
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or not, it is obliged to make contractual payments, such as interest or dividend equivalent
amounts, via the derivative, i.e. such payments are not conditional upon the actual receipt of
those amounts by the broker. As described in section 4 below, under OECD principles
beneficial ownership should generally be attributed to the broker.

Securities lending: A UCITS investment fund lends EU securities to a regulated EU broker which
in turn lends those securities to an EU borrower which intends to sell the securities short into
the market (as it believes that the price of the securities will fall). The broker agrees, if a
dividend is paid on the securities during the loan, to pay a manufactured dividend to the
lender. The borrower agrees the same with the broker. The legal obligation to pay such
manufactured dividends exists irrespective of whether the broker/borrower receives a
dividend. The lender makes a profit by charging a fee to lend its securities, the broker makes a
profit on the spread between the fee it pays to the lender and the fee it receives from the
borrower.

What if the borrower does not in fact sell the securities short into the market before a
dividend record date, e.g. due to increasing pricing of the security or operational failure? Even
though the lender, the broker and the end borrower may be entitled to the same rate of
dividend WHT, the tax authority in the country where the issuer of the shares is established
may seek to deny relief from WHT for the end borrower. As described in section 4 below,
under OECD principles beneficial ownership should generally be attributed to the borrower in
this scenario. However, some Member States' tax authorities continue to see the lender as the
beneficial owner of the dividend. This typically means that in practice no entity is entitled to
relief from WHT (notwithstanding that the borrower may have suffered WHT while neither
lender nor broker has suffered WHT itself on the actual dividend).

Where the borrower does in fact sell the securities to another party, e.g. on exchange, it
seems clear that the purchaser who has bought the securities outright should be the beneficial
owner of any dividend subsequently paid on the securities (assuming no other obligation to
pass on the payment, etc). But, in the situation where the tax authorities continue to view the
lender as beneficial owner unless the shares are sold short (e.g. see Denmark in the Appendix),
this interpretation causes confusion as neither the lender nor the broker is likely to be aware
that the borrower has sold the securities.

4 Legal precedents

4.1

The OECD Model Tax Convention on Income and Capital (condensed version) 2014
commentary® on beneficial ownership defines what is not sufficient to constitute beneficial
ownership: being a nominee, trustee or custodian:

"12.4 In these various examples (agent, nominee, conduit company acting as a fiduciary or
administrator), the direct recipient of the dividend is not the “beneficial owner” because that
recipient’s right to use and enjoy the dividend is constrained by a contractual or legal obligation to
pass on the payment received to another person. Such an obligation will normally derive from relevant
legal documents but may also be found to exist on the basis of facts and circumstances showing that,
in substance, the recipient clearly does not have the right to use and enjoy the dividend unconstrained
by a contractual or legal obligation to pass on the payment received to another person. This type of
obligation would not include contractual or legal obligations that are not dependent on the receipt of
the payment by the direct recipient such as an obligation that is not dependent on the receipt of the
payment and which the direct recipient has as a debtor or as a party to financial transactions, or
typical distribution obligations of pension schemes and of collective investment vehicles entitled to
treaty benefits under the principles of paragraphs 22 to 48 of the Commentary on Article 1. Where the
recipient of a dividend does have the right to use and enjoy the dividend unconstrained by a
contractual or legal obligation to pass on the payment received to another person, the recipient is the

5 See paragraphs 12.2-12.6 in commentary to article 10 on OECD Model Tax Convention, also included in the 2017 full version Model Tax
Convention on Income and on Capital 2017 (Full Version) (EN)



https://www.international-tax-law.at/fileadmin/Bibliothek/StudyMaterials_1718/OECD_MC_14.pdf
https://www.oecd.org/content/dam/oecd/en/publications/reports/2019/04/model-tax-convention-on-income-and-on-capital-2017-full-version_g1g972ee/g2g972ee-en.pdf
https://www.oecd.org/content/dam/oecd/en/publications/reports/2019/04/model-tax-convention-on-income-and-on-capital-2017-full-version_g1g972ee/g2g972ee-en.pdf
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“beneficial owner” of that dividend. It should also be noted that Article 10 refers to the beneficial

owner of a dividend as opposed to the owner of the shares, which may be different in some cases."
The commentary then goes on to frame the beneficial owner as the person who can use and
enjoy the income and is not under a duty to pass it on. We highlight the underlined text which
refers to financial transactions, which is particularly pertinent to payments such as
manufactured dividends under securities lending arrangements and interest and dividend
equivalent payments through derivatives where the payment is contractually due irrespective
of whether the party making such payment in fact receives any amount on an underlying
security.

However, Member States apply these principles unevenly and often blend the concept of
beneficial ownership with GAAR, principal purpose and/or substance tests, which contributes
to unclear and divergent outcomes. The Appendix sets out examples of how different Member
States interpret and/or apply rules to deny beneficial ownership in a way which is not
necessarily consistent with the OECD commentary cited above. Even a basic step such as
adoption by the EU Commission of the OECD commentary in a relevant Directive would be an
improvement on the current situation.

That being said, even perfect adherence to the OECD commentary across Member States
would not harmonise how beneficial ownership is applied in the context of capital markets
transactions, such as securities lending and hedging derivatives. For example, the OECD does
not consider issues such as the date of entitlement to the relevant payment, or the
characterisation for tax purposes of market claims (automated compensation payments for
delivery at the wrong time), manufactured dividends or interest or dividend equivalent
amounts paid on derivatives. The examples in the Appendix demonstrate the different
approaches across Member States in this regard. A consistent, pan-EU approach would benefit
from pan-EU operational principles, rules and guidance.

In its decision on the ‘Danish cases’ the CJEU looked through pass-through entities for the
purposes of the Interest and Royalties Directive to identify the beneficial owner of payments.
But it was clear that beneficial ownership is not the same as the ultimate person who receives,
directly or indirectly, some or all of the income. It is still necessary to apply a factual test to
ascertain the beneficial owner and this paper advocates for greater certainty and consistency
across Member States with respect to that test.

5 Proposed solution

5.1

5.2
5.2.1

5.2.2

53

Adopt an EU-level, principles-based beneficial ownership definition building on basic OECD
commentary which would apply on a prospective basis. This could be in any or all of the
Parent-Subsidiary, Interest and Royalties or FASTER Directives. Such a harmonised approach to
beneficial ownership will in the view of our members enhance the competitiveness of EU
capital markets.

Alongside the definition, detailed guidance at EU level would be helpful:

Publish short, scenario-based guidance: e.g. (i) a securities loan under market standard
GMSLA documentation; onward lending; manufactured interest/dividends; record-date
transfers, and (ii) the hedging of transactions under market standard documentation (e.g.
ISDA) that states who is the beneficial owner in principle. This would provide tax authorities
with a common, easy-to-apply reference (which should help avoid multiple interpretations
across the EU, sometimes with retrospective application); and

For standardised capital markets transactions, such as securities lending and hedging risk
arising from derivatives documented under recognised market standard agreements (e.g.
GMSLA/ISDA), presume the holder of the securities is the beneficial owner of income paid on
those securities. This would be consistent with the OECD commentary cited in 4.1 above.

Target abuse: retain and apply a GAAR and other anti-avoidance tools (such as substance tests)

5
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but ensure such anti-avoidance tools are based upon objective and readily determinable
criteria; keep these rules separate from beneficial ownership status to avoid blanket denials
that adversely impact genuine commercial trades.

5.4  To the extent that Member States wish to expand on or, where permitted, deviate from the EU
level definition, we propose that they should be required to publish their own definition of
beneficial ownership, applicable on a prospective basis, with their own detailed guidance
covering the "in principle" examples and safe harbours produced by the EU.

30 March 2026



Appendix

The Appendix illustrates the approach of different Member States (and, for comparison, certain non-
Member States) with respectto beneficial ownership. It is not intended to be comprehensive or
exhaustive; rather, the purpose is to provide examples of the different requirements imposed by
different Member States to illustrate the obstacles which taxpayers face from Member State to
Member State. These inconsistencies create uncertainty for taxpayers and ultimately end investors
such as investment funds and individuals, diminishing the competitiveness of the EU's capital
markets as a whole.

In some cases, residents in the same country as the issuer of the shares may receive a better or
worse tax treatment than a non-resident (EU/EEA vs non-EU/EEA) with respect to the dividend
and/or a timing advantage/disadvantage in obtaining relief from WHT. In other words, the same
factual circumstances can be subject to different tax treatment depending on which EU/EEA
member state the investor is located in.

a) Austria: A taxpayer needs to hold shares throughout a period of 45 days over a 91 day period,
and not hedge more than 30% of its position, to be beneficial owner unless it can show that the
transaction does not lead to a tax advantage.

b) Denmark: In a stock loan, the original lender of equity securities is usually deemed the beneficial
owner (unless the securities are on-sold), and the relevant date is the date on which the
shareholders vote to approve the dividend payment rather than the record date (which is the
approach in most other jurisdictions). However, a lender is not typically able to claim a WHT
refund on shares it does not hold (it has not suffered any WHT on the manufactured dividend)
and it may not be possible to know if the borrower continues to hold the securities or has on-
sold them. This interpretation of the rules potentially denies all parties relief from WHT that they
may be entitled to. Nor is it practicable for market participants to track who is the owner of
record of shares on the AGM date.

c) France: A French borrower may need to withhold tax from manufactured dividends (if borrowed
from a non-resident subject to WHT, irrespective of the maturity of the trade). Non-French
borrowers have no such WHT obligation.

d) Germany: A claimant must generally meet a 45-day holding requirement if the rate of WHT is
reduced by a double tax treaty below 15%. Average WHT reclaim times are long (currently more
than a year) and case law often denies borrowers beneficial ownership in dividend contexts.

e) Netherlands: Alongside anti-dividend stripping rules, there is a statutory beneficial owner
concept, where a taxpayer has ‘free and personal power of disposal’ over the dividends plus
anti-dividend-stripping rules. From 2024, the taxpayer has the burden of proof to show that the
statutory requirements are met (although it is not entirely clear what is required to discharge
that burden).

f) Norway: We are aware of cases where the tax authorities are asserting that non-resident lenders
of securities are subject to Norwegian tax on the receipt of manufactured dividends where the
securities were loaned to and held by another party which received the dividend (and may also
have suffered WHT).

g) Switzerland: There is a published Circular for lending transactions, but any reclaim is borrower-
status dependent. Swiss borrowers may reclaim any WHT but must withhold tax from
manufactured dividends they pay. Non-Swiss borrowers are not subject to the same WHT
obligations (i.e. cannot reclaim but are not required to withhold on a manufactured dividend).
Judicial precedent may prevent derivative writers holding Swiss securities as a hedge from



claiming beneficial ownership.

h) United Kingdom: The UK does not impose dividend WHT (save in respect of certain real estate
rich securities). While there is a long history of interpretation by the courts of beneficial
ownership, the position is highly fact-dependent, although there are clear judicial precedents
that the recipient of interest or a dividend is prima facie the beneficial owner.

Associations:
ISLA

The International Securities Lending Association (ISLA) is a leading non-profit industry
association, representing the common interests of securities financing market participants
across Europe, the Middle East, and Africa (focusing primarily on securities lending and
borrowing (SLB) activity). Its geographically diverse membership of over 220 firms includes
institutional investors, asset managers, custodial banks, prime brokers and service
providers. Working closely with the industry, as well as national, regional, and global
regulators and policy makers, ISLA advocates for, amongst other things, the importance of
securities lending to the broader financial services industry. It supports, maintains, and
obtains legal opinions for the Global Master Securities Lending Agreement

(GMSLA), covering both the Title Transfer and Securities Interest over Collateral variants.

ISDA

Since 1985, ISDA has worked to make the global derivatives markets safer and more
efficient. Today, ISDA has over 1,000 member institutions from 76 countries. These
members comprise a broad range of derivatives market participants, including corporations,
investment managers, government and supranational entities, insurance companies, energy
and commodities firms, and international and regional banks. In addition to market
participants, members also include key components of the derivatives market
infrastructure, such as exchanges, intermediaries, clearing houses and repositories, as well
as law firms, accounting firms and other service providers.

AFME

AFME represents a broad array of European and global participants in the wholesale
financial markets. Its members comprise pan-EU and global banks as well as key regional
banks, brokers, law firms, investors, and other financial market participants. We advocate
stable, competitive, sustainable European financial markets that support economic growth
and benefit society. AFME is the European member of the Global Financial Markets
Association (GFMA), a global alliance with the Securities Industry and Financial Markets
Association (SIFMA) in the US, and the Asia Securities Industry and Financial Markets
Association (ASIFMA) in Asia.


https://www.islaemea.org/legal-services/
https://www.islaemea.org/legal-services/
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