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International Swaps and Derivatives Association, Inc.
ISDA 2013 DF AGREEMENT FOR NON-U.S. TRANSACTIONS

dated as of


	

(“Party A”)
	and
	……………………………………………….
(“Party B”)


WHEREAS, Party A and Party B wish to enter into selected provisions of the ISDA August 2012 DF Protocol (published on August 13, 2012) and/or the ISDA March 2013 DF Protocol (published on March 22, 2013) that are relevant to non-U.S. transactions.

NOW THEREFORE, Party A and Party B hereby agree as follows:—
1. Non-U.S. Person Status

Each party acknowledges that the other party has delivered to it, on or prior to the date of this Non-U.S. DF Agreement (as defined below), a completed and executed version of the Cross-Border Swaps Representation Letter published on August 19, 2013 by the International Swaps and Derivatives Association or such other evidence as in its sole discretion it deems satisfactory as to the matters set forth in such letter with respect to the other party.
If Party A has identified itself as a U.S. Person in the Cross-Border Swaps Representation Letter delivered to Party B, Party B acknowledges that Party A has delivered to it, on or prior to the date of this Non-U.S. DF Agreement, a completed and executed version of the Cross-Border Swaps Representation Letter for U.S. Banks published on September 16, 2013 by the International Swaps and Derivatives Association or such other evidence as in its sole discretion it deems satisfactory as to the matters set forth in such letter with respect to the other party.
2. Use and Scope  

This ISDA 2013 DF Agreement for Non-U.S. Transactions and each Annex hereto shall form a single agreement between the Parties (the “Non-U.S. DF Agreement”), provided that each Annex hereto shall apply exclusively to the products and transactions specified in such Annex. 
3. Representations 

Each party represents to the other party (which representations will be deemed to be repeated by each party on each date on which (i) a product or transaction to which this Non-U.S. DF Agreement applies is executed or (ii) an Annex hereto is executed) that:

(a) Status.  It is duly organized and validly existing under the laws of the jurisdiction of its organization or incorporation and, if relevant under such laws, in good standing;

(b) Powers.  It has the power to execute this Non-U.S. DF Agreement and any other documentation relating to this Non-U.S. DF Agreement to which it is a party, to deliver this Non-U.S. DF Agreement and any other documentation relating to this Non-U.S. DF Agreement that it is required by this Non-U.S. DF Agreement to deliver and to perform its obligations under this Non-U.S. DF Agreement and has taken all necessary action to authorize such execution, delivery and performance;

(c) No Violation or Conflict.  Such execution, delivery and performance do not violate or conflict with any law applicable to it, any provision of its constitutional documents, any order or judgment of any court or other agency of government applicable to it or any of its assets or any contractual restriction binding on or affecting it or any of its assets;

(d) Consents.  All governmental and other consents that are required to have been obtained by it with respect to this Non-U.S. DF Agreement have been obtained and are in full force and effect and all conditions of any such consents have been complied with; and

(e) Obligations Binding.  Its obligations under this Non-U.S. DF Agreement constitute its legal, valid and binding obligations, enforceable in accordance with their respective terms (subject to applicable bankruptcy, reorganization, insolvency, moratorium or similar laws affecting creditors’ rights generally and subject, as to enforceability, to equitable principles of general application (regardless of whether enforcement is sought in a proceeding in equity or at law)).
4. Accurate Representations and Information
Each party represents to the other party, which representation is deemed repeated as of the time the parties enter into any product or transaction specified in one or more of the Annexes hereto, that, (i) all information (excluding financial information and representations) furnished by or on behalf of it to the other party in or pursuant to this Non-U.S. DF Agreement is true, accurate and complete in every material respect, (ii) no representation provided in or pursuant to this Non-U.S. DF Agreement is incorrect or misleading in any material respect, and (iii) all information that is financial information furnished by or on behalf of it to the other party in or pursuant to this Non-U.S. DF Agreement has been prepared in accordance with applicable accounting standards, consistently applied.  
5. Updates of Information and Representations
Each party agrees that the other party may update information and representations provided in or pursuant to this Non-U.S. DF Agreement by providing timely notice to the address provided in Exhibit A.
6. Reliance on Information  
Each party acknowledges that if the parties enter into a product or transaction specified in one or more of the Annexes hereto on or after the date of this Non-U.S. DF Agreement the other party will do so in reliance upon the information and the representations provided by such party or its agent in the Non-U.S. DF Agreement.
7. Notices

(a) Effectiveness.  Any notice or other communication in respect of this Non-U.S. DF Agreement may be given in any manner described below, or in any other manner agreed by the parties, to the address or number or in accordance with the electronic messaging system or e-mail or other details provided in the Notice Information Exhibit A hereto and will be deemed effective as indicated:—

(i) if in writing and delivered in person or by courier, on the date it is delivered;

(ii) if sent by facsimile transmission, on the date it is received by a responsible employee of the recipient in legible form (it being agreed that the burden of proving receipt will be on the sender and will not be met by a transmission report generated by the sender’s facsimile machine);

(iii) if sent by certified or registered mail (airmail, if overseas) or the equivalent (return receipt requested), on the date it is delivered or its delivery is attempted;

(iv) if sent by electronic messaging system (excluding e-mail but including systems for delivery of documents expressed in markup languages), on the date it is received; 

(v) if sent by e-mail, on the date it is delivered; or

(vi) if sent by any other means agreed by the parties, on the date determined in accordance with the relevant agreement of the parties;

unless the date of that delivery (or attempted delivery) or that receipt, as applicable, is not a Local Business Day with respect to the receiving party or that communication is delivered (or attempted) or received, as applicable, after the close of business on a Local Business Day with respect to the receiving party, in which case that communication will be deemed given and effective on the first following day that is a Local Business Day with respect to such party.

(b) Change of Details.  Either party may by notice to the other change the address, telex or facsimile number or electronic messaging system, e-mail or other notice details at which notices or other communications are to be given to it.

8. Miscellaneous

(a) Definition.  As used in this Non-U.S. DF Agreement:
“Local Business Day” means, with respect to a party, a day on which commercial banks are open for business (including for dealings in foreign exchange and foreign currency deposits) in the city that is specified in this Non-U.S. DF Agreement for receipt of notices by such party.
(b) Inconsistency.  In the event of any inconsistency between the provisions of an Annex and the provisions of this Non-U.S. DF Agreement, the provisions of such Annex shall govern for purposes of such Annex unless such Annex specifically provides otherwise. 
(c) Entire Agreement.  This Non-U.S. DF Agreement constitutes the entire agreement and understanding of the parties with respect to its subject matter.  Each of the parties acknowledges that in entering into this Non-U.S. DF Agreement it has not relied on any oral or written representation, warranty or other assurance (except as provided for or referred to in this Non-U.S. DF Agreement) and waives all rights and remedies which might otherwise be available to it in respect thereof, except that nothing in this Non-U.S. DF Agreement will limit or exclude any liability of a party for fraud.

(d) Amendments.  An amendment, modification or waiver in respect of this Non-U.S. DF Agreement will only be effective if in writing (including a writing evidenced by a facsimile transmission or by any other means acceptable to the parties) and executed by each of the parties or confirmed by an exchange of telexes, by an exchange of electronic messages on an electronic messaging system or by any other means acceptable to the parties.

(e) Counterparts.  This Non-U.S. DF Agreement (and each amendment, modification and waiver in respect of it) may be executed and delivered in counterparts (including by facsimile transmission, by electronic messaging system or by any other means acceptable to the parties), each of which will be deemed an original.

(f) No Waiver of Rights.  A failure or delay in exercising any right, power or privilege in respect of this Non-U.S. DF Agreement will not be presumed to operate as a waiver, and a single or partial exercise of any right, power or privilege will not be presumed to preclude any subsequent or further exercise, of that right, power or privilege or the exercise of any other right, power or privilege.

(g) Headings and Footnotes.  The headings and footnotes used in this Non-U.S. DF Agreement are for convenience of reference only and are not to affect the construction of or to be taken into consideration in interpreting this Non-U.S. DF Agreement.

(h) Governing Law.  This Non-U.S. DF Agreement will be governed by and construed in accordance with the laws of the State of New York, without reference to choice of law doctrine (other than Section 15-1401 of the General Obligations Law).

(i) Jurisdiction.  With respect to any suit, action or proceedings relating to any dispute arising out of or in connection with this Non-U.S. DF Agreement (“Proceedings”), each party:

(i) irrevocably submits to the non-exclusive jurisdiction of the courts of the State of New York and the United States District Court located in the Borough of Manhattan in New York City;

(ii) waives any objection which it may have at any time to the laying of venue of any Proceedings brought in any such court, waives any claim that such Proceedings have been brought in an inconvenient forum and further waives the right to object, with respect to such Proceedings, that such court does not have any jurisdiction over such party; and

(iii) agrees, to the extent permitted by applicable law, that the bringing of Proceedings in any one or more jurisdictions will not preclude the bringing of Proceedings in any other jurisdiction.

IN WITNESS WHEREOF the parties have executed this Non-U.S. DF Agreement with effect from the date specified on the first page of this Non-U.S. DF Agreement.

[INSERT FULL LEGAL NAME OF PARTY A]

By: ______________________________
Name:
Title:
Date:
[INSERT FULL LEGAL NAME OF PARTY B]

By: 

Name:
Title:
Date:
EXHIBIT A
Addresses for Notices

9. The notice information of Party A for the purposes of the Non-U.S. DF Agreement is as follows:

Name:  











Address:  











Phone:  











Fax:  











E-mail:  











Electronic Messaging System Details:  







Specific Instructions:  









10. The notice information of Party B for the purposes of the Non-U.S. DF Agreement is as follows:

Name:  











Address:  











Phone:  











Fax:  











E-mail:  











Electronic Messaging System Details:  







Specific Instructions:  









�	This agreement is designed to assist counterparties in complying with CFTC regulations that are applicable to transactions that occur outside of the United States.  In particular, this agreement may be used in circumstances where (a) one party (“Party A” in the Agreement) is either a non-U.S. Swap Dealer or a U.S. bank that is a swap dealer and transacts with a counterparty exclusively out of non-U.S. branches and (b) the other party (“Party B” in the Agreement) is a non-U.S. person, including, but not limited to, a non-U.S. person guaranteed by a U.S. person or an “affiliate conduit” of a U.S. person.  


�	If this Non-U.S. DF Agreement is being entered into by an agent on behalf of one or more principals, each such principal is considered “Party B” and the agent should insert “as agent for [name of principal][the principals named on the attached sheet].”  If the agent is acting on behalf of more than one principal, (i) it may list the names and provide the relevant information for all of such principals on a separate sheet and (ii) this Non-U.S. DF Agreement should be treated as if it were a separate agreement with respect to each principal listed on such sheet.
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