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Nova pravni uprava finan¢niho zajiSténi / zavéreéné vyrovnani
Vazeni,

The International Swaps and Derivatives Association, Inc. (mezinarodni asociace pro swapy
a derivaty, dale jen ISDA) by chtéla vyjadiit nékteré ptipominky ke zptsobu, jakym by v Ceské
republice byl upraven institut zavérecného vyrovnani na zaklad¢é nové pravni Gpravy finan¢niho
zajisténi navrhované v konzultanim materidlu ¢. 2 zvefejnéném Ministerstvem financi
v prosinci 2009.

ISDA konzultaéni proces sleduje s velkym zdjmem. ISDA by chtéla upozornit na § 16
navrzeného zakona, ktery se v konzultaénim materialu €. 2 prekvapiveé objevil a ktery by vyrazné
omezil pouzitelnost institutu zavére¢ného vyrovnani oproti soucasné upraveé podle § 197 zakona
o podnikani na kapitalovém trhu. Uprava § 16 by uznavala zavéreéné vyrovnani, pouze pokud by
tvotilo soucast dohody o finan¢nim zajisténi.

Zé&kony upravujici zavéreéné vyrovnani piijala fada zemi vCetné Némecka, Francie, Rakouska,
Slovenska a vétSiny ostatnich ¢lenskych zemi EU (seznam zemi, které piijaly zékony upravujici
zavére¢né vyrovnani, je uveden na http://www.isda.org/docproj/stat_of net leg.html). Pokud je
ISDA znamo, zadna z téchto uprav nevyzaduje, aby dohoda o zavérecném vyrovnani byla
spojena s dohodou o finan¢nim zajisténi.

Zavére¢né vyrovnani je rovnéZz uznavano na urovni prdva EU, a to v fadé jinych pravnich
piedpist nez jen ve smérnici 2002/47/ES o dohodach o finan¢nim zajisténi. Mezi né patii
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naptiklad smérnice 2001/24/ES o reorganizaci a likvidaci uvérovych instituci®, piijata pied
smérnici o dohodach o finan¢nim zajisténi, a smérnice 2006/48/ES o pfistupu k cCinnosti
Gvérovych instituci a o jejim vykonu (pfepracované znéni)?, kterd se tyka kapitalové
pfimétenosti, jak je dale zminéna niZe. Ani tyto pravni predpisy nespojuji dohody o zavére¢ném
vyrovnani s dohodami o finan¢nim zajisténi.

ZavereCné vyrovnani hraje vyznamnou roli pfi snizovani systémového rizika ve finanénim
systétmu. Tim, Ze snizuje uvérové riziko plynouci z nesplnéni zavazku protistranou, pomaha
chranit tcastniky trhu pied dominovym efektem zpiisobenym padem finanéni instituce®.
Skutec¢nost, ze zavérecné vyrovnani snizuje riziko, reguldtofi uznavaji tim, ze umoziuji
stanoveni kapitalovych pozadavki proti ¢isté uvérové angazovanosti, nikoli proti hrubé.
Ugastnikiim trhu v zemich uznavajicich zavéreéné vyrovnani to pii jednani s mezinarodnimi
finan¢nimi institucemi poskytuje jasnou konkurenéni vyhodu oproti ti€astniktim finan¢niho trhu
v ostatnich zemich.

Dohody o finan¢nim zajisténi dale posiluji vySe uvedeny vliv zavéreéného vyrovnani na
snizovani rizika tim, ze umoznuji uspokojeni Castky zavérecného vyrovnani z poskytnutého
finan¢niho zajisténi. Tento vliv zavére¢ného vyrovnani na snizovani rizika vSak na dohodach
0 finan¢nim zajisténi nezavisi. Naopak, mnoho v praxi pouzivanych dohod o zavéreéném
vyrovnani neni podpoifeno dohodou o finan¢nim zajisténi. Navrzeny § 16 by u takovych dohod
vymazal veskery vyse uvedeny vliv, ktery zavéreéné vyrovnani na snizovani rizika ma.

ISDA proto povaZuje za zésadni, aby pouZitelnost institutu zavére¢ného vyrovnani nebyla
omezena zpusobem, jaky Vv tuto chvili ptedpoklada § 16 navrzené pravni upravy finan¢niho

zajisténi.

S Uctou,

Dr Peter M Werner Edward Murray

Senior Director Chairman

pwerner@isda.org ISDA Financial Law Reform Committee
ed.murray@allenovery.com

! &lanek 25.

2 ptiloha 111, &ast 7.

¥ SkuteGnost, Ze zavéreéné vyrovnani snizuje riziko, byla v nedavné dob& zdiraznéna Pieshraniéni bankovni
analytickou skupinou Basilejského vyboru pro bankovni dohled v jeho zpravé a doporucenich ze zari 2009 (k
dispozici na http://www.bis.org/publ/bcbs162.htm). Viz ¢lanek 104 zpravy.
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16th February 2010
New financial collateral law / close-out netting
Dear Sirs,

The International Swaps and Derivatives Association, Inc. (ISDA) would like to raise certain
concerns regarding the treatment of close-out netting in the Czech Republic based on the
proposal for a new financial collateral law as set out in the consultation paper no. 2 published by
the Ministry of Finance in December 2009.

ISDA has been following the consultation process with great interest. ISDA is concerned about
Section 16 of the proposed draft law, which surprisingly appeared in the consultation paper no. 2
and which would significantly restrict the applicability of close-out netting in comparison with
the current regime under Section 197 of the Capital Market Act. Section 16 would recognise
close-out netting only if it forms part of a financial collateral arrangement.

Numerous countries, including Germany, France, Austria, Slovakia and most other EU member
states, have adopted netting legislation (a list of countries which have adopted netting legislation
can be found at http://www.isda.org/docproj/stat_of net leg.html). As far as ISDA is aware,
none of these jurisdictions requires a close-out netting arrangement to be linked to a financial
collateral arrangement.

Close-out netting is also recognised at the EU level in various legislative instruments other than
the Directive 2002/47/EC on financial collateral arrangements. These include, for example, the
Directive 2001/24/EC on the reorganisation and winding up of credit institutions®, adopted prior
to the financial collateral directive, and the Directive 2006/48/EC relating to the taking up and

! Article 25.
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pursuit of the business of credit institutions (recast)?, which relates to the allocation of regulatory
capital as further mentioned below. These legislative instruments too do not link close-out
netting arrangements to financial collateral arrangements.

Close-out netting plays a crucial role in reducing systemic risk in the financial system.
By reducing credit risk arising upon counterparty default, it helps insulate market participants
from the "domino effect" caused by a failure of a financial institution®. Regulators recognise the
risk-reducing effect of close-out netting by permitting the allocation of regulatory capital against
net rather than gross credit exposures. This gives financial market participants in countries
recognising close-out netting a clear competitive advantage over financial market participants
from other countries when dealing with international financial institutions.

Financial collateral arrangements further strengthen the above risk-reducing effect of close-out
netting by allowing the net balance to be applied against provided financial collateral. However,
the risk-reducing effect of close-out netting is not dependent on financial collateral
arrangements. To the contrary, many close-out netting arrangements entered into in practice do
not enjoy the support of a financial collateral arrangement. Any risk-reducing benefits of close-
out netting discussed above would be erased by the proposed Section 16 as far as such
arrangements are concerned.

ISDA therefore strongly urges you not to restrict the applicability of close-out netting in the way
currently envisaged in Section 16 of the proposed new financial collateral law.

Yours faithfully

Dr Peter M Werner Edward Murray
Senior Director Chairman
pwerner@isda.org ISDA Financial Law Reform Committee

ed.murray@allenovery.com

2 Annex 111, Part 7.

® This risk-reducing effect of close-out netting has been most recently endorsed by the Cross-border Bank
Resolution Group of the Basel Committee on Banking Supervision in its Report and Recommendations dated
September 2009 (available at http://www.bis.org/publ/bcbs162.htm). See paragraph 104 of the report.
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