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International Swaps and Derivatives Association, Inc.

AMENDMENT 

dated as of …………………

to the 

ISDA MASTER AGREEMENT

dated as of …………………

between

…………………………………………… and ……………………………………………

[as amended from time to time] (the “Agreement”)

The parties have previously entered into the Agreement and have now agreed to amend the Agreement by the terms of this amendment (this “Amendment”).

The specific modifications that the parties wish to incorporate in the Agreement are set forth in the Attachment to this Amendment (the “Attachment”). The purpose of this Amendment is to amend the Agreement on the terms set forth in the Attachment.

Accordingly, in consideration of the mutual agreements contained in this Amendment, the parties agree as follows:

1.
Amendment of the Agreement

The Agreement is amended in accordance with the amendments set forth in the Attachment.

2.
Representations

Each party represents to the other party in respect of the Agreement, as amended pursuant to this Amendment, that all representations made by it pursuant to the Agreement are true and accurate as of the date of this Amendment.

3.
Miscellaneous

(a)
Entire Agreement; Restatement.
(i) This Amendment constitutes the entire agreement and understanding of the parties with respect to its subject matter and supersedes all oral communication and prior writings (except as otherwise provided herein) with respect thereto.

(ii) Except for any amendment to the Agreement made pursuant to this Amendment, all terms and conditions of the Agreement will continue in full force and effect in accordance with its provisions on the date of this Amendment. References to the Agreement will be to the Agreement, as amended by this Amendment.

(b)
Amendments. No amendment, modification or waiver in respect of the matters contemplated by this Amendment will be effective unless made in accordance with the terms of the Agreement.

(c)
Counterparts. This Amendment may be executed and delivered in counterparts (including transmission by facsimile, electronic messaging system or e-mail), each of which will be deemed an original.

(d)
Headings. The headings used in this Amendment are for convenience of reference only and are not to affect the construction of or to be taken into consideration in interpreting this Amendment.

(e)
Governing Law. This Amendment will be governed by and construed in accordance with [English law][the laws of the State of New York (without reference to choice of law doctrine)]. 

IN WITNESS WHEREOF the parties have executed this Amendment on the respective dates specified below with effect from the date specified first on the first page of this Amendment.

…………………………………….


…………………………………….

(Name of Party)





(Name of Party)

By: ………………………………..


By: ………………………………..

Name:






Name:

Title:






Title:

Date:






Date:

ATTACHMENT
Amendments to the Agreement

The following provisions are added to Part 5 of the Schedule to the Agreement.
([])
Frontloading Additional Termination Event

If one or more Transactions required to be Cleared under Article 4(1)(b)(ii) of EMIR are not Cleared by their respective Clearing Deadlines, it will constitute an Additional Termination Event for so long as such Transactions remain Uncleared.  In respect of this Additional Termination Event:

(1)
the Affected Transaction(s) will be all Transactions affected by the occurrence of such Additional Termination Event; and

(2)
[the sole Affected Party will be Party [A]/[B][, provided that both parties will be Affected Parties for the purposes of Section 6(b)(iv),]]/[both parties will be Affected Parties[, provided that Party [A]/[B] will be the sole Affected Party for the purposes of Section 6(b)(iv)]].  
For the sole purpose of any determination in respect of Transactions pursuant to Section 6(e) following the designation of an Early Termination Date as a result of this Additional Termination Event: 

[(A)
where "Market Quotation" is designated as the payment measure, it will be deemed that Market Quotation would not produce a commercially reasonable result and "Loss" will apply in relation to the relevant Transaction(s); [and]]

[(B)
where the value of a Terminated Transaction is determined by reference to the cost (or gain) of the [Determining Party]/[party making the determination of value in accordance with Section 6(e)]
 entering into a replacement transaction (actual or hypothetical), such replacement transaction [will be a Cleared transaction [and, if the Terminated Transaction was entered into on the basis that it would be Cleared at a specified CCP, the replacement transaction will be a transaction Cleared at such specified CCP]]/[will not be a Cleared transaction]/[will be a Cleared transaction if the Terminated Transaction was entered into on the basis that it would be Cleared and will not be a Cleared transaction if the Terminated Transaction was entered into on the basis that it would not be Cleared][.  If such replacement transaction will be a Cleared transaction and if the Terminated Transaction was entered into on the basis that it would be Cleared at a specified CCP, the replacement transaction will be a transaction Cleared at such specified CCP].]

([])
Definitions

Solely for the purpose of this Frontloading Additional Termination Event:
“CCP” means a central clearing house authorised under Article 14 of EMIR or recognised under Article 25 of EMIR.

“CCP Service” means, in respect of a CCP, an over-the-counter derivative clearing service offered by such CCP.

“Cleared” means, in respect of a transaction, that such transaction has been submitted (including where details of such transaction are submitted) to a CCP for clearing in a relevant CCP Service and that such CCP has become a party to a resulting or corresponding transaction, as applicable, pursuant to such CCP’s Rule Set, and Clear or Clearing will be construed accordingly.

“Clearing Deadline” means, in respect of a Transaction, the date that is []
 Local Business Days inclusive prior to the date by which such Transaction is required to be Cleared under and in accordance with EMIR.

“EMIR” means Regulation (EU) No 648/2012 of the European Parliament and of the Council on OTC derivatives, central counterparties and trade repositories dated 4 July 2012.
“Local Business Day” means, unless otherwise agreed between the parties in writing, a day on which commercial banks and foreign exchange markets settle payments and are open for general business in the places specified in the addresses of the parties for notices in respect of Sections 5 and 6 of the Agreement.
“Rule Set” means, with respect to a CCP Service, the relevant rules, conditions, procedures, regulations, standard terms, membership agreements, collateral addenda, notices, guidance, policies or other such documents promulgated by the relevant CCP and amended and supplemented from time to time.
“Uncleared” means, in respect of a Transaction, that such Transaction has not been Cleared.
� This is the date from which the amendment is effective.


� In connection with Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives, central counterparties and trade repositories (“EMIR”) and the associated technical standards, ISDA is providing this standard form wording at the request of some of its members as one means of facilitating bilateral agreement between parties to an ISDA Master Agreement that wish to incorporate wording into their agreement to provide for the termination of certain transactions which are not cleared by their EMIR mandated clearing deadline(s). Use of this wording is, of course, voluntary. PARTIES SHOULD CONSULT WITH THEIR LEGAL ADVISERS AND ANY OTHER ADVISER THEY DEEM APPROPRIATE PRIOR TO USING THE AMENDMENT AGREEMENT. ISDA ASSUMES NO RESPONSIBILITY FOR ANY USE TO WHICH ANY OF ITS DOCUMENTATION OR OTHER DOCUMENTATION MAY BE PUT.





� Parties to consider any appropriate revisions to the standard valuation methods including: (a) any substitutions between existing valuation methods (Market Quotation/Loss/Close-out Amount) and details such as, if mid-market prices are to be used, the method for determining the mid-market price including whether or not to consider the creditworthiness of the parties; and (b) whether to value on a like-for-like basis and any other facts which should be taken into account when valuing the trade being terminated and its (hypothetical) replacement (such as, if recorded, the intended CCP at which the trade will be cleared).  Sub-paragraph (A) substitutes Loss for Market Quotation, sub-paragraph (B) suggests wording to cover valuation on a cleared, uncleared or like-for-like basis.  Parties may also wish to consider adding language to this Additional Termination Event and/or to individual Confirmations to clarify further points such as how to evidence/identify whether a Transaction was entered into on the basis that it would be Cleared, where this is relevant.  For example, by (i) adding a provision to the Additional Termination Event stating that where a Confirmation includes a given phrase or flag, this constitutes (binding) evidence that the Transaction confirmed by such Confirmation was entered into on the basis it would be Cleared; and then ensuring that such given phrase or flag is included in each relevant Confirmation (paper or electronic); or (ii) stating in the Additional Termination Event that all Transactions entered into during the frontloading window which are subject to the frontloading obligation will be entered into on a given basis (i.e. Cleared or uncleared).


� Delete as appropriate, using “Determining Party” where the frontloading Additional Termination Event forms part of an ISDA 2002 Master Agreement (where this term is defined) and the alternative for a 1992 ISDA Master Agreement.


� Parties to consider and set this as appropriate.





	 

	0030047-0000992 ICM:20853065.5
	1
	


	 

	
	1
	


Copyright © 2015 by International Swaps and Derivatives Association, Inc.

