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Reforma legislativy o zavere¢nom vyrovnani a o finan¢nych zarukach
Vazeni pani ministri, vdZeny pan guvernér,

Dovol'ujeme si Vas oslovit' v mene asociacie International Swaps and Derivatives Association
(ISDA)" a nasich slovenskych a zahrani¢nych ¢lenov vo vztahu k navrhu na reformu zavere¢ného
vyrovnania a prava finanénych zaruk v Slovenskej republike.

ISDA je =zdruzenie zamerané na presadzovanie zodpovednej praxe riadenia rizik na
medzinarodnych finan¢nych trhoch pre mimoburzové transakcie s derivatmi (OTC). Nasim
cielom je prispiet’ k vd¢se; harmonizacii medzinarodnych a eurdpskych Standardov za ucelom
vyrovnania sa s naroénymi podmienkami na finanénych trhoch. Clenovia zdruzenia ISDA
vyznamni Ucastnici trhu s derivatmi a komoditami a patria medzi nich materské spolo¢nosti
viacsiny slovenskych bank a d’al§ich spolo¢nosti.

ISDA je globalnou obchodnou asociaciou zastupujucou vedicich ucastnikov sikromného trhu s derivatmi, na ktorom prebicha
obchodovanie so swapmi, opciami a forwardmi tykajdcimi sa drokovych sadzbami, mien, komodit, Gverov a akcii, takisto ako aj so
sivisiacimi nastrojmi akymi su caps, collars, floors and swaptions. NajéastejSie transakcie, ktoré sa uskutoCiiuju na zaklade
dokumentacie ISDA st uvedené v prilohe A tohto listu (len vo verzii v anglickom jazyku). ISDA ma v stGcasnosti viac ako 830
¢lenskych institicii z 59 krajin na sest’ kontinentoch. Viac ako polovica &lenov pochadza z ¢lenskych $tatov EU a s nimi susediacich
krajin a znaénli Cast’ tvoria iCastnici aktivni na eurdpskych finanénych trhoch ako obchodnici s cennymi papiermi, poskytovatelia
sluZieb alebo koncovi uzivatelia derivatov. Zabezpecovanie pravnej istoty cezhraniénych finanénych operacii prostrednictvom reforiem
pravneho systému bolo a nad’alej zostava kI'icovym poslanim ISDA od momentu jej zalozenia v roku 1985.
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Predchadzajuca komunikacia s orgdnmi Slovenskej republiky

Tento list nadvidzuje na komunikaciu adresovant predstavitelom Ministerstva spravodlivosti,
Ministerstva financii a Narodnej banky Slovenska v minulosti.

Prvykrat sme kontaktovali predstavitelov Slovenskej republiky v stvislosti s pripravovanou
implementaciou Smernice 2009/44/ES v decembri 2009. Nasledovala d’alSia komunikacia,
v ramci ktorej sme Ministerstvu financii a Ministerstvu spravodlivosti predlozili aj konkrétne
navrhy zmien, ku ktorym ministerstvd zaujali Ciasto¢né stanoviskd a ktoré chapeme ako
povzbudenie d’alSej diskusie. Zatial' posledny list sme adresovali Ministerstvu spravodlivosti
v méji 2011 v stvislosti s poslednou viac¢sou novelizaciou zakona ¢. 7/2005 Z. z. o konkurze
a reStrukturalizacii (d’alej Zakon o konkurze).

Od roku 2009 vsSak doslo len k velmi malym zmenadm v Uprave zaverecného vyrovnania
a finan¢nej zabezpeky, a tieto otazky napokon neboli vyrieSené ani v stvislosti s implementaciou
Smernice 2009/44/ES, ktora sa priamo dotykala finanénej zabezpeky, a ani v suvislosti
s rozsiahlejSou novelou Zakona o konkurze v roku 2011.

Po ustanoveni novej vlady Slovenskej republiky si preto dovol'ujeme obratit sa opitovne
na prislusné organy Slovenskej republiky a v stru¢nosti zopakovat’ problematické body, ktoré sme
identifikovali v rdmci slovenskej legislativy. Dufame, ze vyrieSenie tychto otdzok by mohlo
prispiet’ k vytvoreniu stabilnejSicho pravneho prostredia v Slovenskej republike, ktoré by bolo
na prospech domacim aj zahrani¢nym uc¢astnikom trhu a aj slovenskej ekonomike ako take;.

Co znamend pojem zaverecné vyrovnanie?

Viacgsina dokumentov vyuzivanych v medzinarodnych transakcidch s derivatmi méa formu
ramcovej zmluvy (napr. RA&mcova zmluva ISDA alebo miestne slovenské ramcové zmluvy).
Kazda z tychto ramcovych zmlav predpokladd uzavretie viacerych transakcii r6zneho druhu, a
Vv pripade ukoncenia transakcii zmluva umoZznuje okamzite vysporiadat’ ¢isti hodnotu vSetkych
transakcii.

Pod pojmom zavere¢né vyrovnanie (v angli¢tine close-out netting) sa v suvislosti s OTC derivatmi
a obchodov s komoditami rozumie moznost’ zmluvnej strany vy¢islit’ ¢istii trhova (v anglictine
mark-to-market) hodnotu vsetkych existujticich transakcii podla ramcovej zmluvy po ich
pred¢asnom ukonceni v dosledku nesplnenia povinnosti protistrany alebo v dosledku inych
udalosti Specifikovanych v zmluve. Ide o mechanizmus podobny zapocitaniu, s tym rozdielom, Ze
predmetom vyrovnania nie sU len pohladavky v pravnom zmysle, ale aj odhadovana hodnota
uzavretych transakcii. Tento mechanizmus vyrazne obmedzuje riziko zlyhania protistrany, ked’Ze
Cista ¢iastka vyrovnania je rddovo niZ§ia nez hrubd hodnota vzajomnych plneni.

Zmluvy o finanénych zabezpekach podl'a Smernice 2002/47/ES (d’alej Smernica) uzko suvisia
S otazkou zéaverecného vyrovnania. Na zéklade zmluvy o finan¢nej zébezpeke, povinnost
zaplatenia Cistej Ciastky zavere¢ného vyrovnania je zabezpecend poskytnutim financ¢nej
zabezpeky vo forme hotovosti, cennych papierov alebo uverovych pohladavok.

Prostrednictvom tychto opatreni ucastnici trhu minimalizuji Gverové riziko vyplyvajice
z derivatovych transakcii, a tym aj systémove riziko.



Vyhody vyplyvajiice zo zmliv o zaverecnom vyrovnani a zo zmluv o financénych zdbezbekach

Hlavnou vyhodou zmlav o zaverecnom vyrovnani a zmlav o finan¢nych zabezpekach je znizenie
rizika a znizenie nakladov derivatovych transakcii. Znizenie rizika v sebe zahffia znizenie
uverového rizika ucastnikov trhu s derivatmi, Co sa nasledne odréza v znizeni systémového rizika
na financnych trhoch. Mnohé centralne banky (vratane Narodnej banky Slovenska) povoluju,
po splneni d’alSich podmienok obozretného dohladu, uznanie zavereCného vyrovnania ako
nastroja znizovania uverového rizika pre ucely posudzovania kapitalovej primeranosti. Niz§ia
poziadavka na regulacny kapital pri derivatovych transakciach umozni jeho pouzitie v inych
oblastiach, ¢o je vel'mi ddlezité v sucasnej ekonomickej situdcii.

Zmluvy o zavereCnom vyrovnani a zmluvy o finanénych zabezpekach zohrali mimoriadne
dolezita alohu pri zmierfiovani dopadov ekonomickej krizy. Uverové riziko je totiz v pripade
upadku jednej strany redukované na Cisti hodnotu zavizku medzi stranami alebo je Uplne
eliminované v pripade, Ze zavizok je pokryty hodnotou poskytnutej finan¢nej zabezpeky.

Konkrétnym prinosom vytvorenia plne uc¢inného pravneho rdmca zaverecného vyrovnania a
finan¢nych zabezpek v Slovenskej republike by bolo najma:

Q) zniZenie ndkladov na derivatové transakcie v prospech slovenskych klientov vyuzivajucich
derivaty ako zabezpecenie proti obchodnému riziku (hedging);

(i)  zniZenie nakladov a poziadaviek na kapitalov(i primeranost pre slovenské finan¢né
ins§titacie;

(iii)  vyssia pravna istota a kvalitnejsie pravne prostredie vo vSeobecnosti (¢o modze vyznamne
ovplyvnit’ rozhodnutie investorov investovat’ alebo financovat projekty na Slovensku);

(iv)  sirSie vyuzitie derivatovych nastrojov, ktoré by slovenskym spolo¢nostiam umoznili
zabezpeCit' svoje rizikd efektivnejSie a bezpecnejSie na prospech celej slovenskej
ekonomiky; a napokon

(V) CastejSie vyuzivanie ramcovych zmliuv v Slovenskej republike, ktoré¢ by viedlo
k vytvoreniu stabilnejSieho podnikatel'ského prostredia pre dlhodobé obchodné vztahy a
podporovalo by inovacie v oblasti finanénych transakcii a obchodov s komoditami.

Potreba pravnej istoty

Slovenska republika ako ¢len Europskej unie a eurozony je predmetom zdujmu ucastnikov trhu
s derivatmi. Narastd objem obchodov so slovenskymi partnermi, ako aj ich réznorodost’ a
komplexnost’.

ISDA pozitivne vnima skutocnost, Ze Slovenska republika vyvinula znaéné usilie
pri implementovani vSetkych smernic EU tykajucich sa finanénych trhov, obzvlast samotne;j
Smernice 2002/47/ES, Smernice 98/26/ES o kone¢nom zuctovani v platobnych systémoch a
zucétovacich systémoch cennych papierov a Smernice 2001/24/ES o reorganizécii a likvidacii
uverovych institacii. VSetky tieto predpisy EU sa dotykaji zdvere¢ného vyrovnania.



Je jednoznaéne pozitivne, ze sucasna slovenska pravna tiprava zaverecného vyrovnania uznava
pravne G¢inky zmlav o zavere¢nom vyrovnani v konkurze a v nutenej sprave slovenskych bank a
finan¢nych institucii. Je tiez vitané, ze zdkonom ¢. 130/2011 Z.z. sa odstranili pochybnosti
tykajice sa nepriaznivych u¢inkov nutenej spravy niektorych financnych institucii.

Napriek tomu vSak pretrvavaji obavy najmé v dvoch oblastiach:

Q) otazne pravne G¢inky zmlav o zaveretnom vyrovnani a zmlav o finanénych zabezpekach
v konkurze a restrukturalizacii slovenskych obchodnych spoloc¢nosti; a

(i)  otdzny rozsah transakcii, ktoré mézu byt predmetom zmluvy o zaverecnom vyrovnani.

Z dovodu pozitivnych G¢inkov zmliv o zavereCnom vyrovnani a o finanénych zabezbekach
na kreditné a systémové riziko, mnohé Staty prijali predpisy, ktoré pravne ucinky tychto zmlav
chrania a posilituju pravnu istotu bez toho, aby tUpravu obmedzili na vztahy medzi finan¢nymi
indtiticiami. Spomedzi eurdpskych S$tatov tak urobili vSetky Staty eurozény s vynimkou
Slovenskej republiky. Napriklad v susednej Ceskej republike plati od 1. januara 2011 novy zékon
¢. 408/2010 Sb. o finanénych zabezpekach, ktory uznava a chrani pravne Uc€inky tychto zmlav
do znac¢nej miery bez ohl'adu na typ zmluvnej strany.

Pravna analyza sucasného stavu slovenského prava

Analyzu sucasného stavu slovenského prava sme konzultovali s pravnymi expertmi a G¢astnikmi
trhu v Slovenskej republike.

(A)  Prdvne predpisy tykajice sa zmluv o zdverecnom vyrovnani

Hlavnym ustanovenim upravujicim problematiku zmliv o zdvere¢nom vyrovnani
v Slovenskej republike je § 180 Z&kona o konkurze. Toto ustanovenie definuje pojem
zévereCné vyrovnanie (ziskov a strat) a urCuje transakcie sposobilé byt predmetom
zaverecného vyrovnania, ako aj pripustné zmluvné strany zmluvy o zaverenom vyrovnani.
Dalej upravuje metoédu ukondenia transakcii a metodu vypoétu vysky jediného zavizku
podla zmluvy o zaverenom vyrovnani. V zévere § 180 su potvrdené pravne ucinky zmlav
o zaveretnom vyrovnani v pripade konkurzu slovenskej finan¢nej inStittcie.

§ 180 Zékona o konkurze sa vSak pouzije iba v pripade konkurzu slovenskej finan¢nej

inStiticie a potencidlne sa nevzt'ahuje na vSetky transakcie s derivatmi. TieZ stanovuje

podmienku, aby obidve zmluvné strany zmluvy o zdvere¢nom vyrovnani boli finanénymi

institiciami.

Obavy suvisiace s § 180 Zakona o konkurze st nasledovné:

Q) Z dovodu absencie potvrdenia pravnych u¢inkov zmluv o zaverecnom vyrovnani
uzatvorenych medzi zmluvnymi stranami, ktoré nie st finanénymi inStiticiami

(“vylacené zmluvné strany”), zmluvy o zdvereCnom vyrovnani uzavreté s
vyli¢enymi zmluvnymi stranami mozu byt povazované za dohody o zapoditani, a

S odvolanim sa na § 151me (8) slovenského Obcianskeho zéakonnika, ktory menuje osoby podla ¢lanku 1(2)(a) az (d) Smernice o
dohodach o finan¢nych zarukéach.



(B)

(i)

v dosledku obmedzenej moznosti zapocitania pohladavok v konkurze buda ich
pravne ucinky obmedzené alebo znemoznené. NavySe existuju vyznamné
obmedzenia tykajuce sa ukoncenia zmluv v pripade restrukturalizacie slovenskych
obchodnych spolocnosti. Slovenské pravne predpisy bréania protistrane ukoncit
akukol'vek zmluvu so slovenskou obchodnou spolo¢nostou z dovodu zacatia
reStrukturalizatného konania alebo neplnenia zmluvy, ktoré nastalo pred
moratoriom (t.j. za¢iatkom restrukturaliza¢ného konania).

Okruh transakcii, ktoré moézu byt predmetom zéaverecného vyrovnania je
definovany rozsiahlo, ale niektoré derivatové transakcie do neho pravdepodobne
nespadaju a zavereCné vyrovnanie vo vztahu k tymto transakciam moze byt
netcinné. Pravdepodobne ide o nasledovné derivatové transakcie, ktoré nie su
finanénymi nastrojmi podl'a Zakona o cennych papieroch: (i) komoditné transakcie
s fyzickym dodanim; a (ii) transakcie s emisnymi kvétami, opcie na drahé kovy,
transakcie s drahymi kovmi, komoditné forwardy a komoditné opcie, pri ktorych je
dohodnuté, ze nemo6zu byt vyrovnané v hotovosti inak nez z dovodu poruSenia
alebo inej udalosti ukon¢enia zmluvy.

Pravna uprava financnych zabezpek

ISDA ocetiuje fakt, Ze do slovenského prava bola v roku 2004 implementovand Smernica
0 zmluvach o finanénych zabezbekach. Ustanovenia Smernice tykajuce sa hotovostnej
zabezpeky (peniazné prostriedky na Gcétoch) sa do slovenského pradva implementovali
Vv 8 151me Obcianskeho zakonnika. Finan¢na zabezpeka vo forme cennych papierov je
upravena Zakonom o cennych papieroch.

Obavy suvisiace so sucasnou upravou financnej zabezpeky su nasledovné:

(i)

(i)

(iii)

Slovenska republika ako jedind krajina eurozony plne aplikuje tzv. “corporate
opt-out” podla ¢lanku 1(3) Smernice a teda zmluvy o financnych zabezpekach
nemozu byt uzavreté so slovenskymi obchodnymi spolo¢nost'ami.

Zmluvy o finan¢nych zabezpekach vo forme prevodu vlastnickeho prava mozu byt
podla slovenského prava definované prili§ izko a takato definicia pravdepodobne
nie je v plnom sulade s definiciou v ¢lanku 2(1)(b) Smernice. Dévodom su
koncepcné rozdiely medzi zabezpecovacim prevodom prava podla slovenského
prava a finan¢nou zdbezpekou s prevodom vlastnickeho prava podla Smernice.
Inymi slovami, in§titit zabezpecovacieho prevodu prava podla slovenského prava
nezodpoveda institatu finan¢nej zabezpeky vo forme prevodu vlastnickeho prava,
ako ho definuje Smernica. V dosledku toho zmluvy o finan¢nych zadbezpekach s
prevodom vlastnickeho prava (ako napriklad ISDA Credit Support Annex podla
anglického prava) nie st vyslovne uznané slovenskymi pravnymi predpismi.

Napokon, pri istej interpretacii prislusné ustanovenia Zakona o cennych papierov
vyzaduju, aby sa akakol'vek zmluva o finan¢nych zabezpekach suvisiaca s cennymi
papiermi (tak ako je zadefinovana v slovenskych pravnych predpisoch) riadila
vyluéne slovenskym pravom. To by znamenalo, ze slovenskym pravom by sa



museli riadit’ nielen vecnopravne aspekty finan¢nej zabezpeky a podmienky vzniku
finan¢ne;j Zébezpeky,3 ale aj zaviazkovopravne aspekty. Akakol'vek volba prava
tykajuca sa tychto zavazkovopravnych aspektov by bola neplatnd a zmluva ako
celok by sa musela riadit’ slovenskym pravom, ¢o by mohlo mat’ vazne nasledky na
jej ucinnost’. Takyto efekt by nebol v sulade so Smernicou, podl'a ktorej su ¢lenské
Staty povinné zabezpecit’ pravnu ucinnost’ zmluv o finanénych zabezpekach (a s
nimi savisiacich zmllv o zavere¢nom vyrovnani) v sulade s ich podmienkami.

Stanovisko k niektorym namietkam

Z naSej analyzy a predchddzajucej komunikacie sme vyrozumeli, ze dovodom vylucenia
obchodnych spolo¢nosti z moznosti uzatvarat zmluvy o zdvereCnom vyrovnani a zmluvy
0 finan¢nych zabezpekach st aj obavy z mozného rozporu takej Upravy s Ustavou Slovenskej
republiky. Rozpor je videny tom, Ze rozsirenie definicie zmluvy o zavere¢nom vyrovnani a
zmluvy o finan¢nej zédbezpeke o zmluvy, ktorych aspon jednou stranou je financnd institacia,
spdsobi "zvyhodnenie" finanénych institucii ako veritel'ov. Toto zvyhodnenie by bolo v rozpore
s principom rovnosti pred zakonom a rovnakého zaobchadzania.

Sme presvedc¢eni, Ze tento rozpor je len zdanlivy a to z tychto dévodov:

Q) Zaverecné vyrovnanie zasadne chrani obidve strany zmluvy. Nemozno dopredu povedat,
¢i po vykonani zavere¢né¢ho vyrovnania bude veritelom financnd inStitiicia alebo
obchodna spolo¢nost’. To totiz zavisi od aktualnej hodnoty uzavretych transakcii, ktoré
mozu byt ziskové pre jednu alebo druhu stranu. Preto nie je pravda, ze rozSirenie definicie
zvyhodni finan¢né inStiticie. Skoér naopak, sucasny stav diskriminuje obchodné
spolocnosti. Ak je totiz veritel'om financ¢nej inStiticie z pohl'adavky na zaplatenie Cistej
Ciastky zaveretného vyrovnania obchodna spolo¢nost, v pripade konkurzu financ¢nej
institucie bude mat’ tito obchodnd spolocnost’ ako veritel' horSie pravne postavenie len
preto, Ze nie je tieZ finan¢nd inStitucia.

(i) Principy rovnosti pred zakonom a rovnakého zaobchadzania st univerzalnou stéastou
eurdpskej pravnej kultiry a ustavnej tradicie. Obsah tychto principov je v Eurdpe
unifikovany aj vd’aka rozsiahlej judikatire Eurdpskeho stidu pre I'udské prava. Ak Ziadny
iny ¢lensky Stat eurozony nevnima SirSiu definiciu zmliv o zdvere€nom vyrovnani a zmlav
o finanénych zabezpekdch ako cosi, ¢o tymto principom odporuje, je velmi
pravdepodobné, Ze Ziadny taky rozpor v skuto€nosti neexistuje.

Stretli sme sa tieZ s ndzorom, Ze rozsirenie Upravy finanénych zédbezpek na nefinancné spolo¢nosti
by bolo nekonzistentné s vykonanou reformou zalozného prava v Slovenskej republike a instittt
finan¢nych zabezpek by mohol byt naduzivany na Ukor Standardného zalozného prava. Tato
obava podl'a nasho nazoru tiez nie je Uplne opodstatnena, a je mozné ju vylucit napriklad podobne
ako v Ceskej republike. Tam §2(a) a §6(1) nového zakona ¢&.408/2010 Sb. o finanénych
zébezpekach * ustanovuje, Ze financnou zabezpekou mozno zabezpedit len pohladavku

Co by bolo v stlade s Elankom 9 Smernice o dohodach o finanénych zarukéch. Je potrebné spomenut, Ze slovenska verzia Smernice
nepresne preklada pojem "perfection requirements” ako "poziadavky na bezchybné vyhotovenie zmluvy", pricom vsak ide o poziadavky
iné nez tykajuce sa samotnej zmluvy (napr. registracia v prislusnom registri a podobne).

Znenie pristupné tu: http://www.mfcr.cz/cps/rde/xbcr/mfcr/Zakon_Financni_zajisteni_2010-408.pdf



finan¢ného charakteru, ktorou sa rozumie pohladavka z obchodov s finanénymi nastrojmi a
d’al§imi vymedzenymi aktivami. Nespadaji sem napriklad Gvery a pozicky.

Praca UNIDROIT v oblasti zaverecného vyrovnania

Napokon si dovolujeme upozornit aj na prebiehajuce aktivity UNIDROIT tykajuce sa
zaverecného vyrovnania. Hoci projekt nie je ukonceny, UNIDROIT uz formuloval niektoré
predbezné zavery a odporucania, ktoré preferuji ochranu principov zaverecného vyrovnania
medzi Sirokym okruhom protistran. Predbezne formulované principy UNIDROIT v skuto¢nosti
vylu€uju z okruhu opravnenych stran len fyzické osoby.5

Verime, ze aj tato okolnost’ mdze byt impulzom pre vylepSenie pravnej ochrany zaverecného
vyrovnania a finanénych zabezpek v Slovenskej republike. Dufame tiez, ze v§eobecna uznanie a
reputacia prace UNIDROIT moze pomoct’ rozptylit' akékol'vek obavy a jasnejSie ukazat’ smer
dalSieho legislativneho vyvoja.

Dosledky aktualneho pravneho stavu

Podl'a nasho néazoru, v désledku vyssie opisanych pochybnosti sa u€astnici obchodov s derivatmi
v Slovenskej republike dostavaju do konkurenénej nevyhody v porovnani s ucastnikmi v inych
Statoch.

Finan¢né institucie zo Slovenskej republiky a zo zahrani¢ia sa nemdzu spolichat na moznost’
vytvorit’ jedini Cistd expoziciu voéi slovenskym zmluvnym stranam, obzvlast slovenskym
obchodnym spolo¢nostiam. Nemozu sa ani plne spoliehat’ na podmienky dohodnuté v obchodnych
zmluvéch a na ochranu finan¢nej zabezpeky.

V désledku toho st slovenské aj zahrani¢né finan¢né institacie vystavené vacSiemu kreditnému a
pravnemu riziku. Na druhej strane slovenski Klienti, ktori maji zaujem o zaistenie svojich
obchodnych rizik, su znevyhodneni tym, Zze vzhl'adom na zvySené riziko podlichaju vy$§im
poplatkom sdvisiacim s nakupom finanénych derivatov alebo tym, Zze k nim maju zlozitejsi
pristup.

Na zaklade skusenosti ISDA a jej ¢lenov je nesmierne dolezité, obzvlast v Casoch turbulencii
na svetovych finan¢nych trhoch, umoznit’ Gi€astnikom trhu vyuzivat’ pravnu ochranu zavere¢né¢ho
vyrovnania a finanénych zabezpek v ¢o mozno najSirSom rozsahu. Tato ochrana by nemala
rozliSovat’ medzi zmluvnymi stranami, typmi transakcii, pravom, ktorym sa zmluvy riadia a ani
druhom zéabezpeky.

Zaroven v Casoch pretrvavajucej trhovej neistoty a rastiicej trovni rizika vo finan¢nom systéme,
najucinnejSie opatrenie, ktoré moze suverénny S$tat podniknit’, je poskytnit’ stabilny,
predvidatelny a spolahlivy pravny rdmec a eliminovat’ pravne neistoty a rizika.

V spolupréci s miestnymi Uc€astnikmi trhu a pravnymi odbornikmi, ISDA ma zdujem pontknut’
slovenskym orgdnom v tejto oblasti svoju pomoc. Pevne verime, Ze by naSa pomoc bola prinosom,

Pozrite prosim stranu 8 Navrhu principov tykajucich sa ucinkov zaveretného vyrovnania na stranke UNIDROIT:
http://www.unidroit.org/english/documents/2012/study78c/s-78c-13-e.pdf



tak ako tomu bolo v obdobnych pripadoch, ked’ sme asistovali pri reformach v inych krajinach,
vratane Ceskej republiky. Takisto si dovolujeme zdoraznit’ fakt, ze ekonomicky prinos takejto
reformy pre Slovenskt republiku by bol zna¢ny.

Dufame, ze budete naSe pripomienky povazovat’ uzitocné. Boli by sme pocteni moznost'ou
poskytnut’ nasu spolupréacu v tejto veci v ktoromkol'vek stadiu legislativneho procesu alebo d’alej
diskutovat’ o navrhoch legislativnych zmien, ktoré sme uz slovenskym organom predlozili.

Budeme radi, ak sa na nas obratite s akoukol'vek otazkou alebo nazorom.

S pozdravom,

Dr. Peter M. Werner

Senior Director

ISDA European Office

One Bishops Square

London E1 6AD, +44 20 3088 3550
pwerner@isda.org
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18 June 2012

Tomas Borec Peter Kazimir

Minister of Justice Minister of Finance of the Slovak Republic
of the Slovak Republic Stefanovi¢ova 5

Zupné namestie 13 P.O. BOX 82

813 11 Bratislava, Slovak Republic 817 82 Bratislava, Slovak Republic
tomas.borec@justice.sk minister@mfsr.sk

Jozef Makuch

Governor

National Bank of Slovakia
Imricha Karvasa 1
813 25 Bratislava, Slovak Republic

info@nbs.sk

Reform of netting and collateral legislation in Slovakia
Dear Ministers, Dear Governor:

We are contacting you on behalf of The International Swaps and Derivatives Association (ISDA)*
and our Slovak and foreign members in relation to the netting and collateral law reform proposal in
Slovakia.

ISDA is an association committed to promoting development of sound risk management practices
on international financial markets for over-the-counter (OTC) derivatives transactions. Our goal is
to foster greater harmonization of international and European standards in order to cope with
difficult market conditions. ISDA membership includes prominent participants on the derivatives
and commodity markets, including the parent companies of the majority of Slovak banks and other
companies.

Previous communication with the Slovak authorities

This letter continues in the previous communication with the officials of the Ministry of Justice,
Ministry of Finance and the National Bank of Slovakia.

Our first contact with the officials of the Slovak Republic in relation to the then-upcoming
implementation of Directive 2009/44/EC took place in December 2009. This was followed by
further communication during which we presented the Ministry of Finance and the Ministry of

ISDA is the global trade association representing leading participants in the privately negotiated derivatives industry, a business that
includes interest rate, currency, commodity, credit and equity swaps, options and forwards, as well as related products such as caps,
collars, floors and swaptions. The transactions most commonly entered into under ISDA documentation are described in Appendix A to
this letter. ISDA currently has more than 830 member institutions from 59 countries on six continents. More than half of its total
membership is based in the European Union and neighbouring countries and a significant portion of the rest comprises participants
active in the European financial markets as dealers, service providers or end users of derivatives. Promoting legal certainty for
cross-border financial transactions through law reform has been one of ISDA's core missions since it was chartered in 1985.
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Justice with specific proposals for changes. The partial positions expressed by the ministries to
these proposals are seen by us as an incentive to continue with the discussion. Our most recent
letter of May 2011 was addressed to the Ministry of Justice and dealt with the last more extensive
amendment to Act No. 7/2005 Coll. on Bankruptcy and Restructuring (the Bankruptcy Act).

However very little has changed since 2009 in the regulation of close-out netting and financial
collateral. These issues were left unresolved also in connection with the implementation of
Directive 2009/44/EC directly dealing with financial collateral and in connection with a more
extensive 2011 amendment to the Bankruptcy Act.

After appointment of the new Government of the Slovak Republic, we would like to use this
opportunity to contact the competent authorities of the Slovak Republic again and repeat the
summary of the issues identified by us in the Slovak laws. We hope that resolution of these issues
could contribute to a safer and more certain legal environment in Slovakia, benefiting local and
foreign market participants and the Slovak economy as a whole.

What is close-out netting?

Most documents that are widely used in international financial derivative transaction are in the
form of a master or framework agreement (such as the ISDA or local Slovak master agreements).
Each of these master agreements is based on a premise that there will a number of different trades
entered into and, upon termination, the agreements makes it possible to determine the net exposure
between the parties under all of these trades.

Close-out netting in relation to OTC derivative and commaodity transactions is the ability of a party
to net the mark-to-market values of all existing transactions under the master agreement upon their
early termination following the default of its counterparty or other specified events. It resembles
set-off, but unlike set-off, not only claims in the legal sense, but also the estimated value of
entered-into transactions is netted. This mechanism substantially reduces the risk of arising from a
default of the counterparty because the net settlement amount is substantially lower than the gross
value of mutual performances.

The financial collateral agreements under Directive 2002/47/EC (the Directive) are closely related
to close-out netting. In a financial collateral agreement, the obligation to pay the net close-out
amount is secured by a financial collateral in the form of cash, securities or credit claims.

This is an additional means by which market participants minimize their credit risks on derivative
transactions, and thus systemic risk.

The benefits of close-out netting and financial collateral arrangements

The main benefits of close-out netting and financial collateral arrangements are risk reduction and
cost reduction. The risk reduction is twofold: reduction of credit risk borne by the derivatives
market participants and the consequent reduction of systemic risk-of financial markets. Several
central banks (including the National Bank of Slovakia) permit, subject to prudential conditions,
the recognition of netting as a credit risk reduction tool for capital adequacy and large exposure
purposes. Lower regulatory capital required for derivatives transactions will make it possible to
use the freed capital in other areas, which is of great importance in the current economic situation.
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Close-out netting and financial collateral arrangements have proved to be extremely helpful when
mitigating the impact of the economic crisis. As a matter of fact, upon insolvency of a derivative
counterparty, the credit risk is reduced to a net amount due between the parties, or even to zero
where collateral has been transferred to cover the obligation.

The particular benefits of a fully-efficient legal framework for close-out netting and financial
collateral in the Slovak Republic would include:

Q) a cost cutting effect on derivatives pricing, benefiting Slovak clients using derivatives to
hedge their business risks;

(i) reduction of costs and lower capital adequacy requirements for Slovak financial
institutions;

(iii)  higher predictability of legal treatment and a safer legal environment in general (which is a
valuable asset for attracting foreign investments);

(iv)  theincentive for a wider use of derivatives instruments allowing Slovak business to hedge
their risks in a more efficient and secure way, in the interest of the Slovak economy as a
whole; and finally

(V) wider use of master agreements in the Slovak Republic which would allow the
establishment of a more stable and foreseeable contractual basis for long term business
relationships and set up a safe legal environment fostering innovation in financial
transactions and commaodities transactions.

The need for legal certainty

Slovak Republic as a member of the European Union and the eurozone is of the interest to the
derivatives market participants. The volume of transactions with Slovak partners and the variety
and complexity have a growing trend.

ISDA welcomes the fact that the Slovak Republic has undertaken major efforts in implementing
all relevant EU directives in the capital markets area, especially the Directive 2002/47/EC, the
Settlement Finality Directive (98/26/EC) as well as the Winding-up Directive for Credit
Institutions (2001/24/EC). All these EU rules concern close-out netting.

ISDA clearly welcomes the fact that the current Slovak close-out netting law recognises legal
effects of close-out netting agreements in bankruptcy and receivership of Slovak banks and
financial institutions. We also appreciate that Act No. 130/2011 Coll. remedied certain doubts
about the adverse effects of involuntary administration of some financial institutions.

Nevertheless, there are still concerns regarding the following two areas:

Q) questionable legal effects of the close-out netting and financial collateral agreements in
bankruptcy and restructuring of Slovak commercial companies; and

(i) questionable scope of transactions that can be covered by a close-out netting agreement.
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Recognizing the substantial credit and systemic benefits of close-out netting and financial
collateral arrangements, many jurisdictions have introduced legislation protecting the legal effects
of these agreements and increasing legal certainty without limiting the legislation to relationships
among financial institutions only. As regards the European countries, all eurozone countries but
the Slovak Republic did so. For example, there is a new Act No. 408/2010 Coll. on financial
collateral in the neighbouring Czech Republic since 1 January 2011 extensively recognising and
protecting legal effects of those agreement to large extent regardless of the counterparty type.

Legal analysis of current Slovak law

We have discussed the current legal analysis with legal experts and market participants in the
Slovak Republic.

(A)

Netting legislation

The core Slovak close-out netting legislation is included in Section 180 of the Slovak
Bankruptcy Act. This section defines what is close-out netting (in Slovak: zaverecné
vyrovnanie ziskov a strat), and sets out eligible transactions and eligible counterparties.
Further, it acknowledges the method of termination of the transactions and the calculation
of a single claim under the close-out netting agreement. Finally, Section 180 explicitly
provides for the recognition of close-out netting in the case of the bankruptcy of a Slovak
financial institution.

However Section 8180 of the Slovak Bankruptcy Act only applies in bankruptcy of a
financial institution and it potentially does not cover all derivative transactions. It also
includes a conditions that both parties to a close-out netting agreement must be financial
institutions.?

The concerns of the market participants arising in connection with section 180 of the
Slovak Bankruptcy Act are:

Q) Because of the absence of any recognition of close-out netting agreements entered
into between the counterparties other than financial institutions (“non-eligible
counterparties”), close-out netting agreements between or with such non-eligible
counterparties may be susceptible to the risk of being re-characterized as
transactions involving set-off, in which case insolvency law set-off limitations
could limit or frustrate enforceability of the close-out netting. In addition, there are
important restrictions of the termination rights provided for under the agreements
with Slovak corporates in the event of their restructuring. Slovak law prevents the
termination by a Slovak corporate’'s counterparty of any agreement solely on the
basis of commencement of restructuring in respect of the Slovak corporate and also
for a default which occurred before the moratorium (i.e. commencement of
restructuring).

By reference to Section 151me(8) of the Slovak Civil Code specifying the persons under Article 1(2)(a) to (d) of the Financial Collateral
Directive.
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(B)

(i)

The scope of transactions eligible for close-out netting is defined extensively, but it
is likely that it does not capture some derivative transactions, and close-out netting
it respect of these transactions may be ineffective. They probably include the
following derivatives transactions that do not qualify as financial instruments under
the Securities Act: (i) Physical Commodity Transactions; and (ii) Emissions
Allowance Transactions, Bullion Options, Bullion Trades, Commodity Forwards,
Commaodity Options, if it is agreed that they may not be settled in cash otherwise
than by reason of a default or other termination event.

Collateral legislation

ISDA appreciates that the (Financial Collateral) Directive has been implemented into
Slovak law in 2004. The provisions of the Directive concerning cash collateral (bank
account funds) were implemented through Section 151me of the Slovak Civil Code. The
financial collateral consisting of securities is regulated in the Slovak Securities Act.

Concerns regarding the current financial collateral regulations are as follows:

(i)

(i)

(i)

Slovak Republic as the only eurozone country applies the so called “corporate
opt-out” under Article 1 (3) of the Directive. Therefore, financial collateral
agreements cannot be entered into with Slovak corporates.

Under the Slovak law, financial collateral agreements in the form of a title transfer
may be defined in a too restrictive manner and the definition may not be entirely
compliant with the definition in clause 2(1)(b) of the Directive. The reason is that
there are conceptual differences between Slovak security title transfer (in Slovak:
zabezpecovaci prevod prdva) and the title transfer financial collateral arrangement
under the Directive. In other words, the Slovak law concept of security title transfer
does not correspond to the concept of a title transfer financial collateral
arrangement as defined by the Directive. Consequently, title transfer collateral
arrangements (such as the ISDA English law governed Credit Support Annex) are
not expressly recognized under Slovak legislation.

Finally, there is certain interpretation of the relevant provisions of the Slovak
Securities Act according to which any financial collateral agreement related to
securities (as defined by the Slovak law) must be governed exclusively by the
Slovak law. This would mean that not only the in rem aspects and perfection
requirements®, but also the law-of-obligations aspects would have to be governed
by Slovak law. Any choice of law in respect of this law-of-obligation aspects would
be invalid and the agreement as a whole would have to be governed by Slovak law,
with serious consequences for its effectiveness. This would clearly not be in
compliance with the Directive according to which the member states shall ensure
the legal effectiveness of financial collateral arrangements (and of close-out netting
provisions related to them) in accordance with their terms.

That would comply with Article 9 of the Financial Collateral Directive. We have to note that the Slovak version of the Directive contains
an inaccurate translation of the term “perfection requirements"” translating it as “requirements for perfect execution of an agreement"
where these requirements deal with aspects other than the agreement itself (e.g. registration in the relevant register, etc.).
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Position to selected objections

We understand from our own analysis and the previous communication that the reason for the
exclusion of corporates from entering into close-out netting and financial collateral agreements is
the concern of possible conflict with the Constitution of the Slovak Republic. The alleged conflict
rests in the fact that the extension of the definition of close-out netting and financial collateral
agreements by an agreement where at least one party is a financial institution would "favour”
financial institutions as creditors. Such a preferential treatment would conflict with the principle of
equality before the law and equal treatment.

We believe that this conflict is illusive, for the following reasons:

Q) In principle, close-out netting protects both parties. It is impossible to tell in advance
whether as a result of the close-out netting, the financial institution becomes the creditor or
the corporate becomes the creditor. This is determined by the current value of entered-into
transactions that can be profitable for one or the other party. Therefore, it is not true that the
expansion of the definition would favour financial institutions. Quite the opposite - the
current status quo discriminates corporates. Where the creditor of a financial institution
under a claim to pay a net amount of a close-out netting is a corporate, on bankruptcy of the
financial institution, the position of the corporate would be less favourable for the sole
reason of its not being a financial institution too.

(i) The principles of equality before the law and equal treatment are universal components of
the European legal culture and constitutional tradition. The substance of these principles is
unified in Europe also due to an extensive case law of the European Court of Human Rights.
If there is no other member state of the eurozone that would consider the wider definition
of close-out netting and financial collateral agreements to be something in conflict with
these principles, it is highly likely that no such conflict exists.

We also encountered an opinion that an expansion of the financial collateral regulation to cover
non-financial companies would be inconsistent with the implemented pledge reform in the Slovak
Republic and the financial collateral concept would be overused to the detriment of the standard
pledge. We believe that this concern is not entirely justified and can be ruled out as done in the
Czech Republic. In the Czech Republic, Section 2(a) and Section 6(1) of the new Act No.
408/2010 Coll. on Financial Collateral  provides that financial collateral can only be used to
secure claims of financial nature being claims arising out of transactions in financial instruments
and other defined assets. Credits and loans are not covered.

UNIDROIT activity rregarding close-out netting

Finally, we would like to point your attantion to ongoing activities of UNIDROIT regarding
close-out netting. Althoug the project is not finalised, UNIDROIT has already formulated some
draft principles and recommendations, which favours recognition of close-out netting between

The wording can be found at: http://www.mfcr.cz/cps/rde/xbcr/mfcr/Zakon_Financni_zajisteni_2010-408.pdf
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wide arange of counterparties. UNIDROIT draft principles indeed exclude only natural persons
from the scope of the eligible parties.®

We believe that this fact may be also an impuls for improment of legal protections of close-out
netting and financial collateral in the Slovak Republic. We hope that the universal recognition and
reputation of UNIDROIT s work may help to alleviate any concerns and set out more clearly the
lines of further legislative developments.

Consequence of the current legal status quo

We believe that due to the above doubts, the parties to derivatives transactions in the Slovak
Republic find themselves in a competitive disadvantage - relative to the parties in other countries.

Slovak and foreign financial institutions cannot count on creating a single net exposure against
Slovak parties, most notably Slovak corporates. They cannot even fully rely on the terms and
conditions provided in their commercial agreements and the effects of financial security.

As aresult, Slovak and foreign financial institutions are exposed to greater credit and legal risk. On
the other hand, Slovak clients who want to hedge their commercial risks are in a disadvantageous
position because due to higher risks, higher fees associated with the purchase of financial
derivatives apply to them or their access to them is more complicated.

Based on the experience of ISDA and its members, it is extremely important, especially in the
times of turbulence on the global financial markets, to provide the market participants with legal
protection of netting and collateral which is as wide as possible. Such protection should not
discriminate between the types of counterparties, types of transactions, governing laws or
collateral approaches.

Finally, at the times of prolonged market uncertainty and increasing levels of risks in the financial
system, the most effective measure to be taken by a sovereign is the provision of a stable,
foreseeable and reliable legal framework and elimination of legal uncertainties and risks.

In cooperation with local market participants and legal experts, ISDA would like to offer their
assistance to the Slovak authorities in discussing these issues further. ISDA believe in the
usefulness of its assistance, building on considerable experience in assisting numerous legislators
in similar cases (including the Czech Republic). The economic benefits to the Slovak Republic of
such reform would be significant too.

We hope that our comments are helpful to you during your considerations. We would appreciate
an opportunity, as the legislative process progresses, to work closely with Slovak authorities to
address those issues we have identified or to continue discussion on the basis of proposals of
legislation changes we have already submitted to Slovak authorities.

We would be pleased, if you would contact us with any views or questions.

Please refer to page 8 of the Draft principles regarding enforceability of close-out netting at UNIDROIT s webpage:
http://www.unidroit.org/english/documents/2012/study78c/s-78c-13-e.pdf
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Sincerely,

Dr. Peter M. Werner

Senior Director

ISDA European Office

One Bishops Square

London E1 6AD, +44 20 3088 3550
pwerner@isda.org
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