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Dear Sirs 

 

West Jakarta District Court decision in PT Bangun Karya Pratama Lestari v Nine AM Ltd on Law 

24 of 2009 concerning the National Flag, Language, Emblem and Anthem 

 

1. Introduction: The International Swaps and Derivatives Association, Inc. (“ISDA”)
1
 wishes to 

draw your attention to the significant concerns that the above decision has caused among our members 

and to urge the passage of appropriate implementing regulations pursuant to Article 73 of Law 24 of 2009 

to clarify the position.  Although this submission focuses on OTC derivatives, we understand that the 

above decision and the concerns that it has raised extend well beyond OTC derivatives. 

 

2. Summary of Law 24 of 2009: Law 24 of 2009 came into force on July 9, 2009. Article 31 

provides as follows: 

 

“(1) The Indonesian language must be used in memoranda of understanding or agreements that involve 

state organs, government institutions of the Republic of Indonesia, private Indonesian entities or 

individuals who are citizens of the Republic of Indonesia. 

(2) Memoranda of understanding and/or agreements as specified in paragraph (1) that involve foreign 

parties shall also be written in the national language of the foreign parties and/or English." 

 

                                                           
1  Since 1985, ISDA has worked to make the global over-the-counter (OTC) derivatives markets safer and more efficient. Today, 

ISDA has over 800 member institutions from 62 countries. These members include a broad range of OTC derivatives market 

participants including corporations, investment managers, government and supranational entities, insurance companies, energy 

and commodities firms, and international and regional banks. In addition to market participants, members also include key 

components of the derivatives market infrastructure including exchanges, clearinghouses and repositories, as well as law firms, 

accounting firms and other service providers. Information about ISDA and its activities is available on the Association's web site: 

www.isda.org.  

 

http://www.isda.org/
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Article 73 required implementing regulations to be passed within 2 years since the date of issuance of 

Law 24 of 2009. However, to date, no implementing regulations have been passed. 

 

3. Clarification by the Minister for Law and Human Rights: On December 28, 2009, the 

Minister for Law and Human Rights issued a letter in response to queries from a group of Indonesian law 

firms (attached in Schedule 1).  We understand that the gist of the Minister’s response was that contracts 

that are in English language alone are not void for being in breach of Article 31 and in any case, not 

unless and until implementing regulations (which shall be in the form of presidential regulation) stipulate 

that to be the case.  The Minister also opined that implementing regulations cannot have retrospective 

effect and that even if such regulations were to mandate the use of Indonesian language, based on the 

principle of freedom of contract, parties would remain free to choose English as the prevailing language 

in the event of inconsistency between the Indonesian and English versions. 

 

4. Decision of the West Jakarta District Court in PT Bangun Karya Pratama Lestari v Nine 

AM Ltd: We understand that the District Court in June 2013 held a loan agreement expressed to be 

governed by Indonesian law between an Indonesian borrower and a non-Indonesian lender to be void ab 

initio for breach of Law 24 of 2009 (decision attached in Schedule 2). Breach of Law 24 of 2009 made 

the contract void as it failed to satisfy the basic requirements for a lawful contract under Article 1320 jo. 

Article 1335 jo. Article 1337 of the Indonesian Civil Code, particularly that contracts must be entered into 

for a lawful cause, i.e., not be in violation of any laws or regulations. Further, the District Court stipulated 

that the mandatory nature of Article 31 of Law 24 of 2009 shall not be prejudiced by the Minister’s 2009 

clarification (which is not binding under Indonesian law) as well as the law’s future implementing 

regulation. The District Court thus disagreed with the Minister’s 2009 clarification. While we understand 

that Indonesia has a civil law system which does not follow a system of binding case law precedent, the 

District Court’s holding nevertheless increases the likelihood that breach of Article 31 of Law 24 of 2009 

will be raised as an excuse by an Indonesian party trying to get out of its contract. 

 

5. OTC derivatives, OTC derivatives market participants and the ISDA documents: The OTC 

derivatives market-place is largely a cross-border market where transactions often take place between 

parties that are located in different jurisdictions. The ISDA documents (primarily comprising the ISDA 

Master Agreement and Credit Support Documents, and the transaction confirmations read together with 

the associated Definitions) are the global market standard documentation for OTC derivatives. The ISDA 

documents are in the English language as this is the dominant language of international commerce and 

financial transactions. As a general rule, parties that are entering into transactions with each other 

pursuant to the ISDA Master Agreement do so as arm’s length counterparties and indeed, the Schedule to 

the 2002 ISDA Master Agreement
2
 includes standard representations

3
 to this effect. Typically, one party 

to a transaction will be a licensed bank or other regulated financial institution. As such, they may be 

subject to banking or other financial regulations that prescribe how they conduct their OTC derivatives 

business, particularly with respect to the types of products and documentation required for transactions 

with customers. We understand that Bank Indonesia has indeed issued such regulations for Indonesian 

commercial banks. 

 

6. Mandating Indonesian documentation may shut Indonesian participants out of the global 

OTC derivatives marketplace: Translating legal documents, particularly financial transactions 

documents such as the ISDA documents, into the Indonesian language is not an easy task. ISDA and its 

members have found that it takes considerable time and effort to produce good quality translations of the 

ISDA documents. Timing is critical to the entry into any OTC derivatives transaction since the price of 

such transaction depends on the prevailing market rates at such time. If parties are required to have the 

                                                           
2 Comparable representations were included in the Schedule to the 1992 ISDA Master Agreement by market participants. 
3 Part 4(m)(i) of the Schedule - Additional Representation: Relationship Between Parties. 
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Indonesian translation prepared and agreed at the same time as the English document
4
, this will frequently 

make it practically impossible or economically not viable for the parties to transact. In addition, where 

one party is a non-Indonesian that may only occasionally transact with an Indonesian party, the non-

Indonesian party may find it uneconomical to put in place the requisite infrastructure and processes to 

support the preparation of an Indonesian translation and may thus decide not to transact with Indonesian 

parties at all. Many of the foreign exchange transactions are currently confirmed via SWIFT messaging. 

We expect that the move towards electronic confirmations will accelerate given the global OTC 

derivatives regulatory reforms spearheaded by the US Dodd-Frank Act and the EU European Market 

Infrastructure Regulation that requires confirmations to be promptly exchanged and agreed. Banks also 

recognize that confirming electronically is more cost effective and efficient for simple OTC derivatives 

transactions and hence are investing in infrastructures that support this trend. Neither SWIFT nor any 

other global electronic confirmation platform accepts Indonesian language. This may mean that a non-

Indonesian party could not (even if it wanted to) transact with an Indonesian party as it would not be able 

to fulfill its regulatory obligations in regard to timely confirmations. At first glance, this may seem to 

present a golden opportunity for Indonesian banks to take over the business from the foreign banks.  

However, we submit that this will pose increased risks to Indonesia as the underlying risks will remain 

trapped onshore among the Indonesian banks (who may not be as sophisticated as the foreign banks in 

managing such risks). It will also most likely lead to higher prices for the Indonesian customers. 

 

7.  No clear rationale for mandating Indonesian documentation: While we agree that a party 

should understand the terms of the contract, to conclude that an Indonesian party will understand the 

contract because it is in the Indonesian language is an oversimplification. Outside of Law 24 of 2009, 

aggrieved parties who do not purportedly understand the contract may rely on established legal principles 

in regard to situations where a party alleges that he did not understand the contract – at common law, the 

defense of “non est factum” and in Indonesia, the defense of oversight, coercion or fraud as stipulated 

under Article 1321 of the Indonesian Civil Code. In addition, every Indonesian commercial bank is 

required by Bank Indonesia to implement prescribed requirements (such as explaining the credit, 

settlement and market risks to customers) prior to entering into derivative transactions with customers 

which are in part intended to address such concerns. Indeed, mandating Indonesian documentation may be 

counter-productive in that bank participants may unwittingly be encouraged to take a “form over 

substance” approach – instead of conducting the appropriate due diligence, they may simply provide an 

Indonesian translation to the customer. As part of its due diligence process, if the bank concludes that it 

should provide an Indonesian translation to the customer, the bank should do so. ISDA assists market 

participants in this regard by providing translations. To date, ISDA has published 10 translations of the 

ISDA Master Agreement into various languages, including the Indonesian language. ISDA has also 

published Indonesian translations of the confirmations and relevant extracts from the associated 

Definitions for certain types of foreign exchange and interest rate derivative transactions.   

 

8. Implementing regulations: For the reasons set out above, ISDA does not support any mandatory 

requirement to use Indonesian documentation and firmly believes that parties’ freedom to contract as they 

see fit should be respected. However, ISDA recognizes that this would require amendment to Law 24 of 

2009. In the interim, ISDA strongly urges that the position should be clarified by the passage of 

implementing regulations that clarify the application of Article 31 as follows: 

 It applies only where either (i) both parties are Indonesian nationals (individual or corporation), 

or (ii) one party is an Indonesian national (individual or corporation) and the parties have 

expressly agreed that the contract should be governed by Indonesian law. 

 The Indonesian document need not be prepared at the same time as the foreign language 

document or contemporaneously with the entry into the transaction. The parties may by contract 

                                                           
4 We note that the question of when the Indonesian translation had to be prepared and agreed was not considered by the District 

Court. 
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agree on when and how the Indonesian document is to be prepared and agreed (or deemed agreed) 

between them even when the parties are in dispute. 

 The parties may agree whether the Indonesian document or the foreign language document
5
 

should prevail in the case of conflict between the two. 

 The penalty for non-compliance is specified to be a monetary fine of a fixed amount which is 

stated in the implementing regulations.  It is explicitly clarified in the implementing regulations 

that non-compliance does not affect the validity or enforceability of the relevant contract.  
 

We would be most pleased to assist in any way. Please contact Jacqueline Low (jlow@isda.org, +65 6538 

3879) or Keith Noyes (knoyes@isda.org, +852 2200 5909) at your convenience.  

 

Yours faithfully, 

For the International Swaps and Derivatives Association, Inc. 

 

 

 

    

        

Keith Noyes      Jacqueline ML Low  

Regional Director, Asia Pacific    Senior Counsel Asia 

                                                           
5 We note that the question of whether parties can agree that the English document be the legally binding document was not 

considered by the District Court. 

mailto:jlow@isda.org
mailto:knoyes@isda.org
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Schedule 1  

Minister of Law and Human Rights No. M.HH.UM.01.01-35 dated 28 December 2009 
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Schedule 2  

West Jakarta District Court Judgment on the Case No. 451/Pdt.G/2012/PN.Jkt.Bar between PT 

Bangun Karya Pratama Lestari vs Nine AM Ltd dated 20 June 2013 








































































































































