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Podpora reformy legislativy o zavere¢nom vyrovnani a o finanénych zarukéch
Vazeny pan minister,

International Swaps and Derivatives Association (ISDA)! - asociacia zamerané
na presadzovanie zodpovednej praxe riadenia rizik na medzinarodnych finanénych trhoch
v sulade s primeranymi legislativnymi a regulaénymi opatreniami pre mimoburzové transakcie
s derivatmi (OTC) — ma zaujem poskytnut’ slovenskym tc¢astnikom na trhu podporu v savislosti
so zlepSenim sucasnej pravnej Upravy obchodovania s derivatmi v Slovenskej republike. Této
iniciativa je v sdlade s poslanim asocidcie ISDA podporovat’ vytvaranie pravneho
ramca pre obchodovanie s OTC derivatmi, zabezpecit' pravnu uéinnost’ Standardnej trhovej
dokumentacie, ako je napr. Ramcova zmluva ISDA a suvisiaca podporna dokumentécia, ktora je
hlavnym dokumentom vypracovanym pre medzinarodné OTC transakcie s derivatmi. ISDA tym dufa

! ISDA je globalnou obchodnou asociaciou zastupujiicou veducich uéastnikov stikromného trhu s derivatmi, na ktorom prebicha

obchodovanie so swapmi, opciami a forwardmi tykajdcimi sa Grokovych sadzbami, mien, komodit, Gverov a akcii, takisto ako aj so
stvisiacimi nastrojmi akymi st caps, collars, floors and swaptions. NajcastejSie transakcie, ktoré sa uskutoCfiuji na zaklade
dokumentacie ISDA st uvedené v prilohe A tohto listu (len vo verzii v anglickom jazyku). ISDA ma v sucasnosti viac ako 830
¢lenskych institacii z 58 krajin na piatich kontinentoch. Viac ako polovica &lenov pochadza z ¢&lenskych statov EU a s nimi
susediacich krajin a zna¢nG Cast’ tvoria uCastnici aktivni na eurdpskych finanénych trhoch ako obchodnici s cennymi papiermi,
poskytovatelia sluzieb alebo koncovi uZivatelia derivatov. ZabezpeCovanie pravnej istoty cezhraniénych finanénych operacii
prostrednictvom reforiem pravneho systému bolo a nad’alej zostava klI'i¢ovym poslanim ISDA od momentu jej zalozenia v roku 1985.

2 ISDA publikovala pét’ verzii ISDA Ramcovej zmluvy: (i) 1987 ISDA Interest Rate Swap Agreement; (ii) 1987 ISDA Interest Rate
and Currency Exchange Agreement; (iii) 1992 ISDA Master Agreement (pre miestnu menu a jednu jurisdikciu); (iv) 1992 ISDA
Master Agreement (pre viacero mien a cezhrani¢né transakcie); a (v) 2002 ISDA Master Agreement. Podporna dokumentacia zahtna,
okrem iného, ISDA definicie pre rozli¢ne formy derivatov a dokumenty tykajice sa poskytnutia financnej zaruky podla anglického,
amerického a japonského prava (tzv. Credit Suport Documents).
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prispiet’ k vacsej harmonizacii medzinarodnych a eurdpskych Standardov za uc¢elom vyrovnania
sa S narocnymi podmienkami na finan¢nych trhoch.

Vychadzajuc zo minulej sktisenosti pri implementacii legislativy tykajicej sa zéverecného
vyrovnania®, ISDA by velmi rada obnovila diskusie otychto otdzkach v stvislosti
s pripravovanou implementaciou Smernice 2009/44/ES Eurdpskeho parlamentu a Rady
20 6. maja 2009. Zaroven vidime moznost’ prispiet’ k vyrieSeniu niektorych pravnych problémov,
ktoré brania Uplnému anepochybnému uznaniu pravnych uéinkov zmliv o zavereCnom
vyrovnani a dohdd o finanénych zarukach uzatvorenych so slovenskymi zmluvnymi stranami
pre ucely regulacie. Na zaklade predchadzajucich diskusii so zastupcami dotknutych
slovenskych zdruZeni (vratane Slovenskej bankovej asociacie (SBA)) a s ¢lenmi bankovej
komunity, sme toho nazoru, ze takéto pravne kroky maju aktivnu podporu vacSiny miestnych
uzivatel'ov derivatov (na strane kupujucich ako aj na strane predavajucich).

Verime, Ze skusenosti, ktoré ISDA ziskala spolupracou s regulaénymi organmi mnohych $tatov
pri presadzovani pravnej U€innosti mechanizmov zavere¢ného vyrovnania podla Ramcovej
zmluvy ISDA, by mohli byt napomocné aj slovenskym organom.

Dovolime si v stru¢nosti spomentt’ isté problematické body, ktoré sme identifikovali v ramci
slovenskej legislativy a poskytnit’ niekol'’ko navrhov, ktoré by ste si mohli osvojit’ ako ndmety
pre moznu reformu. Ich implementacia by mohla prispiet k vytvoreniu takého pravneho
prostredia, ktoré by bolo na prospech nielen domacim, ale aj medzinarodnym tcastnikom trhu a
slovenskej ekonomike ako takej.

Co znamena pojem zaverecné vyrovnanie?

Vicsina dokumentov vyuzivanych v medzinarodnych transakciach s derivatmi je vyhotovena
vo forme ramcovej zmluvy (napr. R&mcova dohoda ISDA). Kazda z tychto ramcovych zmlav je
vyhotovend ako zmluva, na zaklade ktorej strany moZzu strany vstupit’ do viacerych transakcii
rozneho druhu, a na zéklade ktorych je moZzné v pripade ukonéenia okamzite vypocitat’ ¢istu
hodnotu vSetkych transakcii. Pod pojmom zavereéné vyrovnanie (v anglictine close-out netting)
sa v stuvislosti s OTC derivatmi rozumie moznost’ zmluvnej strany na zaklade ramcovej zmluvy
uzatvorenej v suvislosti s OTC derivatmi (napr. Ramcovej zmluvy ISDA) vy¢islit’ ¢ista trhovu
(v anglictine mark-to-market) hodnotu vsetkych existujucich transakcii podl'a ramcovej zmluvy
po ich pred¢asnom ukonceni v dosledku nesplnenia povinnosti protistrany alebo v dosledku
inych udalosti Specifikovanych v zmluve.

Dohody o finan¢nych zarukach v sulade so smernicou 2002/47/ES o dohodach o finan¢nych
zéarukéch uzko stvisia s otdzkou zadverecného vyrovnania. Na zaklade dohody o finan¢nej zaruke,
splnenie zavizku zaplatenia Cistého zavizku vyplyvajiceho zo zavere¢ného vyrovnania je d’alej
zabezpecené poskytnutim finan¢nej zaruky (hotovost, cenné papiere alebo uveroveé pohl'adavky).
Prostrednictvom tychto opatreni ucastnici trhu minimalizuju tGverové riziko vyplyvajlce
z derivatovych transakcii, a tym aj systémové riziko.

Pojem ,,zaverené vyrovnanie“ v tomto liste (v anglickom jazyku close-out netting) znamena ,,zavere¢né vyrovnanie ziskov a strat*
ako je definované v § 180 zakona €. 7/2005 Z.z. o konkurze a reStrukturalizacii.
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Vyhody vyplhvajice zo zmluv o zaverecnom vyrovnani a zo zmluv o financnych zarukdch

Hlavnou vyhodou zmlav o zdvere¢nom vyrovnani a dohdd o finanénych zéarukach je znizenie
rizika a znizenie nakladov derivatovych transakcii. ZniZzenie rizika v sebe zahffia znizenie
Uverového rizika ucastnikov trhu s derivatmi, ¢o sa nasledne odraza v zniZeni systémového rizika
na financnych trhoch. Uznavajlc tieto ucinky, mnohé centralne banky (vratane Narodnej banky
Slovenska) povoluju, po splneni d’alsich podmienok obozretného dohl'adu, uznanie zavere¢ného
vyrovnania pre ucely posudzovania kapitalovej primeranosti (¢o vedie K zniZeniu nakladov
derivatovych transakcii).

Zmluvy o zavere¢nom vyrovnani a dohody o finanénych zarukach zohrali mimoriadne délezita
ulohu pri zmieriiovani dopadov sucasnej ekonomickej krizy na vsSetkych ucastnikov trhu
(Gverové riziko je v pripade Gpadku jednej strany redukované na Cistth hodnotu zavizku medzi
stranami alebo aj Uplne eliminované v pripade, Ze Cistd expozicia je pokrytda hodnotou
poskytnutej finan¢nej zaruky).

Konkrétnym prinosom vytvorenia G¢inného pravneho ramca pre zmluvy o zavereénom
vyrovnani a dohody o finanénych zarukach v Slovenskej republike by bolo najmaé: (i) zniZenie
nékladov na derivatové transakcie v prospech slovenskych klientov vyuZivajucich derivaty ako
zabezpeCenie proti obchodnému riziku (hedging); (ii) komparativne vyhody pre slovenské
finan¢né institacie v dosledku nizsich poziadaviek na kapitalova primeranost’; (iii) pravna istota
a kvalitnejSie pravne prostredie vo vSeobecnosti (ktoré moéze vyznamne ovplyvnit’ rozhodnutie
investorov investovat’ alebo financovat’ projekty na Slovensku); (iv) SirSie vyuZitie derivatovych
nastrojov, ktoré¢ by slovenskym spolo¢nostiam umoznili zabezpecit' riziko najefektivnejSim
a najbezpecnej$im moznym spdsobom Vv prospech celej slovenskej ekonomiky; a napokon (v)
CastejSie vyuzivanie ramcovych zmlav v Slovenskej republike, ktoré¢ by viedlo k vytvoreniu
stabilnejSieho podnikatel'ského prostredia pre dlhodobé obchodné vzt'ahy a podporovalo by
inovacie v oblasti finan¢nych transakcii (napr. obchodovanie s emisiami zdokumentované podla
osobitnej prilohy ISDA tykajucej sa emisii).

Kombinacia vysSie spomenutych faktorov je jednym z argumentov preco presadzovat plné
uznanie pravnych uéinkov zmlav o zavereCnom vyrovnani a dohdd o finan¢nych zarukach
na Slovensku.

Potreba pravnej istoty

Signaly ucastnikov trhu naznacuju, Ze obzvlast’ od vstupu Slovenskej republiky do eurozony
narasta zaujem o derivatové transakcie tykajuce sa SirSieho okruhu podkladovych aktiv
a 0 dohody o finanénych zarukach. Rovnako rastie zaujem uzatvarat' derivatové transakcie
s novymi typmi slovenskych protistran. Pozitivne vnimame skuto¢nost’, Ze Slovenska republika
vyvinula znac¢né Gsilie pri implementovani vSetkych smernic EU tykajucich sa financnych trhov,
obzvlast Smernice o dohodach o finanénych zarukach (2002/47/ES), Smernice o kone¢nom
zuctovani v platobnych systémoch a zuactovacich systémoch cennych papierov (98/26/EC)
a Smernice o0 reorganizacii a likvidacii Gverovych institacii (2001/24/ES). VSetky tieto pravne
predpisy EU sa istym spOosobom odvolavaju na zavere¢né vyrovnanie. Eurdpska Komisia
vV Hodnotiacej sprave k Smernici o dohodidch a finanénych zarukdch potvrdila kIicové
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postavenie inStititov zaverecného vyrovnania a vzajomného zapocitania a vyhlasila, Ze je
potrebné¢ d’alej harmonizovat’ “acquis communautaire” vo vztahu k definicii tychto pojmov
(COM (2006) 833 final).

Pokial’ ide o sucasni pravnu upravu zmliv o zdvereCnom vyrovnani v Slovenskej republike,
ISDA zaregistrovala a vita, Ze pravne G¢inky zmliv o zavereénom vyrovnani sU zabezpecené
v konkurze slovenskych bank a finanénych institacii a takisto v stvislosti s nlitenou spravou
slovenskych bank a niektorych d’al$ich finan¢nych institucii.

Avsak mnohi Gcastnici trhu ako aj pravni experti zastavaju nazor, ze slovenska pravna Uprava
nezaujala jasné stanovisko v suvislosti s pravnymi ucinkami zmliv o zavere¢nom vyrovnani
Vv pripade konkurzu slovenskych obchodnych spolo¢nosti a v pripade nutenej spravy niektorych
finanénych ingtitacii.”

ISDA tiez postrehla znacné obavy ucastnikov trhu suvisiace s obmedzenym rozsahom transakcii
s derivatmi, pri ktorych je mozné aplikovat § 180 zdkona ¢. 7/2005 Z. z. o konkurze
a reStrukturalizacii, ktory bol prijaty po implementacii Smernice o dohodach o finanénych
zarukdch do slovenského Obcianskeho zakonnika a Zakona o cennych papierov (zakon
¢. 566/2001 Z. z.).

Z dbvodu pozitivnych u¢inkov zmlav o zaverecnom vyrovnani a dohdd o finanénych zarukach
na kreditné aj systémové riziko, mnohé Staty, v ktorych pred tym existovali pochybnosti
0 vykonatel'nosti zmliv o zavereCnom vyrovnani a dohdd o financnych zéarukéch, prijali
predpisy, ktoré pravne Gc¢inky tychto zmluv zabezpecuju alebo, eSte Castejsie, posilituju pravnu
istotu tam, kde vykonatel'nost’ tychto zmlav uz bola pravne zakotvena. Spomedzi europskych
Statov tak urobila vacsina ¢lenskych §tatov EU (vratane Belgicka, Ceskej republiky, Dénska,
Finska, Franctzska, Nemecka, Grécka, Mad’arska, Irska, Talianska, Luxemburska, Malty,
Norska, Pol'ska, Portugalska, Rumunska, Spanielska, Svédska) a tieZ Svajéiarsko a Turecko.
Spomedzi inych Statov do tejto skupiny patri Austrdlia, Brazilia, Kanada, Izrael, Japonsko,
Mexiko, Novy Zéland, Juzna Afrika, Juzna Korea a Spojené Staty. Najnovsia sprava o uznani
pravnych ucinkov zmliv o zavereénom vyrovnani vo svete je dostupna na internetovej stranke
http://www.isda.org/docproj/ stat_of net_leg.html.

Pravna analyza sucasného stavu slovenskeho prava

Analyzu sucasného stavu slovenského prava sme konzultovali s pravnymi expertmi a G€astnikmi
trhu v Slovenskej republike.

(A)  Prdvne predpisy tykajiice sa zmluv o zdverecnom vyrovnani

Vychadzame z toho, ze hlavnym ustanovenim upravujicim problematiku zmluv o zdverecnom
vyrovnani v Slovenskej republike je § 180 Zakona o konkurze a reStrukturalizacii. Toto
ustanovenie definuje pojem zavereéné vyrovnanie (ziskov a strat) a urcuje transakcie spdosobilé
byt predmetom zavere¢ného vyrovnanie, ako aj pripustné zmluvné strany zmluvy o zavere¢nom

Napr. zaverecné vyrovnanie nie je vyslovne rozpoznané pre pripad nutenej spravy slovenskej poistovne alebo slovenského
obchodnika s cennymi papiermi, ktoré nemaju organiza¢nt zlozku v niektorom z ¢lenskych Statov.
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vyrovnani. Dalej ustanovenie upravuje metddu ukoncenia transakcii a metddu vypoctu vysky
jediného zavizku podla zmluvy o zavereCnom vyrovnani. V zavere § 180 st potvrdené pravne
ucinky zmliv o zavereCnom vyrovnani v pripade konkurzu slovenskej finan¢nej institacie.

§ 180 slovenského z&kona o konkurze a reStrukturalizacii sa vSak vzt'ahuje iba na niektoré
transakcie s derivatmi a pouzije sa iba v pripade konkurzu slovenskej finan¢ne;j ingtitacie.” Dalej
stanovuje podmienku, aby obidve zmluvné strany zmluvy o zdverecnom vyrovnani boli
finan¢nymi inStituciami.

Obavy ucastnikov trhu suvisiace s 8 180 zakona o konkurze a reStrukturaliz&cii su nasledovné:

(1)

()

©)

Z dbévodu absencie explicitného potvrdenia pravnych ucinkov zmluv o zavereCnom
vyrovnani uzatvorenych medzi alebo so zmluvnymi stranami, ktoré nie su finanénymi
inStiticiami (“vylacené zmluvné strany”), sa castnici trhu obavaji toho, ze zmluvy
0 zavereCnom vyrovnani uzavreté s vyli¢enymi zmluvnymi stranami budu povazované
za dohody o zapocitani, a v dosledku obmedzeni prava na zapocitanie pohl'adavok podl'a
konkurzného préava budu ich pravne ucinky obmedzené alebo znemoznené. Navyse
existuju vyznamné obmedzenia suvisiace s pravom ukoncenia zmliv o zavereCnom
vyrovnani v pripade reStrukturalizacie slovenskych obchodnych spolo¢nosti. Slovenské
pravne predpisy brania protistrane ukoncit’ akukol'vek dohodu so slovenskou obchodnou
spolo¢nostou z dovodu zacatia reStrukturalizacného konania a takisto su tu zakotvené
obmedzenia stvisiace s neplnenim zmluvy, ktoré nastalo pred moratériom (t.J. zaciatkom
reStrukturalizaéného konania).

Hoci slovenské pravo uznava pravne G¢inky zmluv o zavere¢nom vyrovnani v pripade
konkurzu slovenskej finanénej institicie a v pripade niitenej spravy slovenskej banky,’
Vv pripade nutenej spravy tykajucej sa slovenskej financnej institacie inej ako banka tomu
nie je vzdy tak. Vo vSeobecnosti su pravne ucinky zmliv o zaverecnom vyrovnani
vyslovne uznané iba v pripade nutenej spravy financnych institucii, ktoré maju
organizaénu zlozku v inom &lenskom §tate.”

§ 180 slovenského zékona o konkurze a reStrukturalizacii obmedzuje okruh transakcii,
ktor¢ mozu byt predmetom zaverecného vyrovnania. Z toho vyplyva, Ze niektoré
derivatové transakcie nemusia byt akceptované pre ucely uznania pravnych uc¢inkov
zaveretného vyrovnania, a takéto vyrovnanie vo vzt'ahu k tymto transakciam moze byt
netdinné. UGastnici trhu a pravni experti zastavaju nazor, e pravdepodobne ide
0 nasledovné derivatové transakcie: (i) komoditné transakcie s fyzickym dodanim; a (ii)
transakcie s emisnymi kvotami, opcie na drahé kovy, transakcie s drahymi kovmi,

Z&kon o konkurze a vyrovnani neobsahuje Upravu nitenej spravy, ktord sa nachadza v osobitnych predpisoch. Zavere¢né vyrovnanie
nie je vyslovne rozpoznané pre pripad natenej spravy slovenskej poistovne alebo slovenského obchodnika s cennymi papiermi, ktoré
nemaju organizacnu zlozku v niektorom z ¢lenskych $tatov

S odvolanim sa na § 151me (8) slovenského Obgianskeho zékonnika, ktory menuje osoby podla ¢lanku 1(2)(a) az (d) Smernice o
dohodach o finanénych zarukach.

Uznanie pravnych ucinkov zavere¢ného vyrovnania je dané v ustanoveni § 59 (2) slovenského Zakona o bankach c¢islo 483/2001 Z.
z., aj ked podotykame, ze znenie dan¢ho ustanovenia vyvolava pochybnosti o pravnych u¢inkoch zavere¢ného vyrovnania , ktoré sa
riadi pravom §tatu, ktory nie je ¢lenskym $tatom (napr. pravo Statu New York).

Napriklad § 153 (e) Zakona o cennych papieroch a § 76 (€) Zakona o poistovnictve.
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komoditné forwardy a komoditné opcie,” pri ktorych je dohodnuté, e nemdzu byt
vyrovnané v hotovosti inak nez z dovodu porusenia alebo inej udalosti ukoncenia
zmluvy.

(B)  Prdvna uprava financénych zaruk

ISDA ocenuje fakt, ze do slovenského prava bola v roku 2004 implementovana Smernica
0 dohodach o finanénych zarukach.'® Ustanovenia Smernice o dohodach o finan&nych zarukach
tykajuce sa hotovosti (penazné prostriedky na uctoch) sa do slovenského prava implementovali
v § 151me Obcianskeho zakonnika. Financnd zéaruka vo forme cennych papierov je upravena
Zakonom o cennych papieroch.™

Avsak z dévodu, Ze Slovenska republika aplikuje tzv. “corporate opt-out” podl'a ¢lanku 1 (3)
Smernice o dohodéch o finanénych zarukach, pozitivne t€inky zmlav o finanénych zarukach sa
nevztahuji na zmluvy uzatvorené slovenskymi obchodnymi spolo¢nostami. V stanovisku
poskytnutom Slovenskou republikou Komisii sa uvadza, Ze "tento pristup zabezpecuje vyssiu
mieru pravnej istoty v ramci vieobecného pravneho ramca zabezpecenia™.** Tento nazor viak
odporuje celosvetovej skusenosti s dohodami o finanénych zarukach, ktora nasvedCuje tomu, ze
dohody o finan¢nych zarukach uzatvorené s obchodnymi spolocnostami znacne prispievaju
k zniZeniu Gverového a systémového rizika v rdmeci finanéného systému.

Okrem vylucenia obchodnych spolo¢nosti, uGcastnici trhu maju obavy ohladom spravnosti
implementacie Smernice o dohodach o finan¢nych zarukach. V prvom rade, dohody
0 finanénych zarukach s prevodom vlastnickeho prava mézu byt podla slovenského prava
definované prili§ uzko a takato definicia nemusi byt uplne v sulade s definiciou Smernice
0 dohodach o finan¢nych zarukach.® Dovodom su koncepcéné rozdiely medzi zabezpeCovacim
prevodom prava podla slovenského prava a dohodami o finanénych zarukdch s prevodom
vlastnickeho préava podl'a Smernice o dohodach o finanénych zarukéach. V dosledku toho dohody
o finan¢nych zarukach s prevodom vlastnickeho prava (ako napriklad ISDA Credit Support
Annex podla anglického prava) nie s vyslovne uznané slovenskymi pravnymi predpismi.

Dal3ou vaznou otazkou je riziko, Ze prislusné ustanovenia Zdkona o cennych papierov by mohli
byt interpretované v tom zmysle, Ze vyzaduju, aby sa akakol'vek dohoda o finan¢nych zarukach
stvisiaca s cennymi papiermi (tak ako je zadefinovana v slovenskych pravnych predpisoch)
riadila vylu¢ne slovenskym pravom. To by znamenalo, ze slovenskym pravom by sa museli
riadit’ nielen vecnopravne aspekty finanénej zaruky a podmienky vzniku finanénej zaruky, ale
takisto aj samotny obchodny vztah by sa mal riadit’ slovenskym pravom. V désledku toho,

Pozrite prosim prilohu A s definiciami tychto transakcii: Physical Commodity Transactions, Emissions Allowance Transaction,
Bullion Options, Bullion Trades, Commodity Forwards a Commodity Options.

Informécie sdvisiace s implementaciou boli Komisi poskytnuté Slovenskou republikou v stanovisku k Smernici o dohodach o
bankovych zarukach v roku 2006. Tento dokument je mozné najst na: http://ec.europa.eu/internal market/financial-
markets/docs/collateral/2006-consultation/slovak_republic_en.pdf  (Slovenska sprava k Smernici o DFZ). Text citovany v
Gvodzovkéch je prekladom z anglickej verzie dokumentu.

88 45 — 53e Zéakona o cennych papieroch.

Slovenska sprava k Smernici o DFZ, strana 5.

Pozrite prosim § 53 Zakona o cennych papieroch a ¢lanok 2(1) (b) Smernice o dohodéch o finanénych zarukach.

Co by bolo v sulade s &lankom 9 Smernice o dohodéch o finanénych zérukéach. Je potrebné spomenut, e slovenska verzia Smernice
nepresne prekladd pojem "“perfection requirements" ako "poziadavky na bezchybné vyhotovenie zmluvy", priGom vsak ide
0 poziadavky iné nez tykajuce sa samotnej zmluvy (napr. registracia v prislusnom registri a podobne).

10

11
12
13
14
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akdkol'vek dohoda o financ¢nej zaruke riadiaca sa cudzim pravom, ktord by na zaklade
slovenského prava bola povazovana za dohodu o finan¢nej zaruke by podliehala slovenskému
pravu a tym by bola vystavend riziku ¢iastocnej alebo tplnej pravnej netcinnosti. To by vSak
nebolo v sulade so Smernicou o dohodach o finan¢nych zarukéch, podla ktorej st ¢lenské Staty
povinné zabezpeCit’ pravnu ucinnost’ dohdd o finanénych zarukach (a s nimi stuvisiacich zmlav
0 zavereénom vyrovnani) v stlade s podmienkami tychto dohdd (vratane podmienok prava,
ktorym sa zmluva o finan¢nej zaruke riadi na zaklade vol'by stran).

Co robit dalej?

V dobsledku nejasnosti o pravnom rezime derivatovych transakcii v Slovenskej republika sa
slovenské trhy z derivatovymi nastrojmi z ndsho pohl'adu dostavaju do konkurenénej nevyhody.
Finan¢né inStiticie a investori v ramci a mimo Slovenskej republiky, ktori vstupuji
do finan¢nych transakcii so slovenskymi zmluvnymi stranami nemoézu pocitat s moznostou
vytvorit’ jedini cistu expoziciu voci slovenskym zmluvnym strandm, obzvlast slovenskym
obchodnym spolo¢nostiam, a ani sa plne spolichat na podmienky stanovené vo svojich
obchodnych zmluvach. V dosledku toho su slovenski klienti, ktori maju zaujem o zaistenie
svojich obchodnych rizik znevyhodneni tym, Ze podliehaja vy$sim poplatkom suvisiacim
s nakupom finan¢nych derivatov alebo tym, Ze k nim maju zlozitejSi pristup.

Na zaklade skusenosti ISDA a jej ¢lenov je nesmierne dolezité, obzvlast’ v ¢asoch turbulencii
na svetovych finanénych trhoch, umoznit' Gc€astnikom trhu vyuzivat ochranu zéverecnych
vyrovnani a finanénych zaruk v ¢o mozno najSirSom rozsahu. Tato ochrana by nemala rozliSovat
medzi zmluvnymi stranami, typmi transakcii, prdvom, ktorym sa zmluvy riadia a ani typom
zabezpeCenia (¢i uz ide o zaruku s prevodom vlastnickeho prava alebo na zaklade zalozného
prava).

ISDA je v kontakte so slovenskou bankovou komunitou a ma zaujem prejavit’ svoju podporu
nedavnym navrhom rozsirenia uznania pravnych a¢inkov zmlliv o kone¢nom ¢istom zuétovani
(predpokladame, Ze navrh reformy v tomto smere pochadzal od SBA a takisto aj jednotlivych
bank pocas rokovani o financovani projektov v Slovenskej republike). Naviac, v dosledku toho,
Ze sme medzindrodnou asociaciou reprezentujucou zaujmy mnohych svojich ¢lenov (bank,
spolo¢nosti obchodujucich s energetikou alebo komoditami, obchodnych spolo¢nosti), navrhy
spomenuté v tomto liste mozu mat’ §irSi zaber ako navrhy predlozené slovenskymi zaujmovymi
skupinami. Ked’ze sme konzultovali tieto zaleZitosti eSte v ramci pripravného Stadia tohto listu
s vacSinou ucastnikov slovenského derivatového trhu, ktori s tieZ naSimi ¢lenmi, verime, Ze
naSe ndvrhy spomenuté v tomto liste nebudu v rozpore s ndvrhmi miestnych subjektov a verime,
ze budu skor doplnujuceho charakteru.

V spolupraci s miestnymi ucastnikmi trhu a pravnymi odbornikmi, ISDA ma zaujem ponuknut’
slovenskym organom v tejto oblasti svoju pomoc. Pevne verime, Ze by naSa pomoc bola
prinosom, tak ako tomu bolo v obdobnych pripadoch, ked’ sme asistovali pri reformach v inych
krajinach (vratane Ceskej republiky). Takisto si dovolujeme zddraznit’ ten fakt, Ze ekonomicky
prinos takejto reformy pre Slovensku republiku by bol znac¢ny.
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Sme si vedomi toho, Ze slovenské Statne organy pracuju na implementacii novej smernice,
ktorou sa meni a doplia smernica o kone¢nom zaétovani v platobnych systémoch a zaétovacich
systémoch cennych papierov a smernica o dohodach o finanénych zarukach (2009/44/EC)
(Doplitujiica Smernica ). Tato smernica musi byt’ ¢lenskymi $tatmi implementovana do konca
roku 2010 a zaroven poskytuje vybornu prilezitost’ pre spéatny pohl'ad na povodna implementaciu
Smernice o dohodach o finanénych zarukach a na akékol'vek nedostatky suvisiacej legislativy
V oblasti zdverecného vyrovnania. ISDA si tymto slovenskym Statnym orgdnom dovoluje
navrhnat’, aby pri implementacii Dopliujicej Smernice zohl'adnili navrhy spomenuté v tomto
liste.

Dufame, Ze budete naSe pripomienky povazovat' uzito¢né. Boli by sme pocteni moznostou
poskytnat’ nasu spolupracu v tejto veci v ktoromkol'vek Stadiu legislativneho procesu. V pripade,
ze sa rozhodnete nami ponukant spolupracu vyuzit, prosim kontaktujte nds prostrednictvom
nasej europskej ISDA pobocky, One Bishops Square, London El 6AD, +44 20 3088 3550,
pwerner@isda.org.

Rozumieme, Ze Ministerstvo financii Slovenskej republiky je hlavnym orgdnom zodpovednym
za implementaciu Dopliujicej Smernice. Chapeme tiez, ze Ministerstvo spravodlivosti
a Narodna banka Slovenska sa na tomto procese zcastiuju a do ich gescie spadaju viaceré
dotknuté pravne predpisy. Povazovali sme preto za vhodné obratit’ sa tymto listom na vSetky
tieto orgény.

S pozdravom,

Dr Peter M Werner
ISDA, Senior Director
pwerner@isda.orq

a

Silvia Bielekova - Devulder
BNP Paribas, Predsednicka pracovnej skupiny ISDA pre Slovensko
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22 December 2009

Mr Jan Pociatek

Minister of Finance of the Slovak Republic
Stefanovicova 5

P. 0. BOX 82

817 82 Bratislava, Slovak Republic

Email: podatelna@mfsr.sk

Email: minister@mfsr.sk

Support for reform of netting and collateral legislation in Slovakia
Dear Mr Pociatek,

The International Swaps and Derivatives Association (ISDA)! - committed to promoting
development of sound risk management practices on international financial markets closely
relying on adequate legal and regulatory treatment of over-the-counter (OTC) derivatives
transactions - is keen to offer all possible assistance to Slovak market participants with regard to
improving the current legal framework for derivatives in the Slovak Republic. Such initiative is
in line with ISDA’s mission to facilitate statutory support for OTC derivatives, the legal
enforceability of standard market documentation such as the ISDA Master Agreement and Credit
Support Documents and thereby foster greater harmonization of international and European
standards in order to cope with difficult market conditions.

Building on past approaches to the authorities in the context of the implementation of netting
legislation in Slovakia, ISDA is keen to resume discussions in view of the forthcoming
implementation of the amending Directive 2009/44/EC of the European Parliament and Council
of 6 May 2009. We see it as a great opportunity to resolve some legal issues standing in the way
of full and unfettered recognition of close-out netting and financial collateral arrangements with
all Slovak counterparties for regulatory purposes. From prior discussions with Slovak industry
bodies (among whom was the Slovak Banking Association (SBA)) and with the members of the

t ISDA is the global trade association representing leading participants in the privately negotiated derivatives industry, a business that

includes interest rate, currency, commodity, credit and equity swaps, options and forwards, as well as related products such as caps,
collars, floors and swaptions. The transactions most commonly entered into under ISDA documentation are described in Appendix A
to this letter. ISDA currently has more than 830 member institutions from 58 countries on five continents. More than half of the total
membership is based in the European Union and neighbouring countries and a significant portion of the rest comprises participants
active in the European financial markets as dealers, service providers or end users of derivatives. Promoting legal certainty for cross-
border financial transactions through law reform has been one of ISDA's core missions since it was chartered in 1985.

NEW YORK ¢ LONDON e« TOKYO ¢ HONG KONG <+ SINGAPORE e« BRUSSELS ¢ WASHINGTON
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Slovak banking community, we understand that such legal developments are actively supported
by the majority of local derivative users (on the buy side and the sell side equally).

Having worked with regulators in jurisdictions around the world to promote legal enforceability
of the close-out netting mechanism in the ISDA Master Agreement, which is the leading
standard form documentation for international OTC derivatives transactions worldwide?, we
hope ISDA’s assistance could prove useful to you.

Please let us briefly outline the main legal issues we identified in Slovakia and provide a few
suggestions for legal reform that you may find appropriate to implement in the interest of
achieving a safe and certain legal environment benefiting local and international derivative
markets participants and the Slovak economy as a whole.

What is close-out netting?

Most documents that are widely used in international financial derivative markets are drafted as a
type of master or framework agreement (such as the ISDA Master Agreement). Each of these
master agreements is designed as a master netting agreement under which the parties can enter
into a number of different trades and, on close-out, calculate the net exposure between the parties
under all of these trades. Close-out netting in relation to OTC derivative transactions is the
ability of a party under a master agreement for such OTC derivative transactions (such as an
ISDA Master Agreement) to net the mark-to-market values of all existing transactions under the
master agreement upon their early termination following the default of its counterparty or other
specified events.

Closely related to the issue of close-out netting are financial collateral arrangements under the
Financial Collateral Directive. Under a financial collateral arrangement, the obligation to pay a
net close-out amount is further secured by provision of financial collateral (cash, securities or
credit claims). This is an additional means by which market participants minimize their credit
risks on derivative transactions, and thus systemic risk.

The benefits of close-out netting and financial collateral arrangements

The benefits of close-out netting and financial collateral arrangements are risk reduction and cost
reduction. The risk reduction is twofold: reduction of credit risk and the consequent reduction of
systemic risk. By reducing credit risk at each node in the network of relationships between
market participants, close-out netting also has an important beneficial effect on systemic risk.
Recognizing the value of close-out netting, the G10 central banks and central banks of other
jurisdictions including Slovakia may permit, subject to prudential conditions, the recognition of
netting for capital adequacy and large exposure purposes (leading to cost reduction).

Close-out netting and financial collateral arrangements have proved to be extremely helpful
when mitigating the impact of the current global economic crisis on all market participants (the

2 ISDA has published five forms of the ISDA Master Agreement: (i) the 1987 ISDA Interest Rate Swap Agreement; (ii) the 1987 ISDA
Interest Rate and Currency Exchange Agreement; (iii) the 1992 ISDA Master Agreement (Local Currency — Single Jurisdiction); (iv)
the 1992 ISDA Master Agreement (Multicurrency — Cross Border); and (v) the 2002 ISDA Master Agreement.
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credit risk upon insolvency of a derivative counterparty being reduced to a net amount due
between the parties, or even to zero where collateral has been transferred to cover the net
exposure).

The particular benefits of an efficient legal framework for close-out netting and financial
collateral arrangements in the Slovak Republic would include: (i) a cost cutting effect on
derivatives pricing, benefiting Slovak clients using derivatives to hedge their business risks; (i)
competitive advantage of lower capital adequacy requirements for Slovak financial institutions;
(iii) predictability of legal treatment and a safer legal environment in general (which is a valuable
asset for attracting foreign investments); (iv) the incentive for a wider use of derivatives
instruments allowing Slovak business to hedge their risks in the most efficient and secure way, in
the interest of the economy as a whole; and also (iv) close-out netting effectiveness is likely to
encourage a wider use of master agreements in the Slovak Republic which would, close-out
netting aside, allow the establishment of a more stable and foreseeable contractual basis for long
term business relationships and set up a safe legal environment fostering product innovation
(such as carbon/emission trading documented under ISDA specific emissions annex).

The combination of the above beneficial factors makes a strong case for widespread
enforceability of close-out netting and collateral arrangements in Slovakia.

The need for legal certainty

Feedback from market participants indicates that interest in derivatives transactions involving a
wider range of asset classes, including financial collateral arrangements, as well as a with a
greater diversity in counterparty types continues to increase, especially since the Slovak
Republic entered the euro zone We welcome the fact that the Slovak Republic has undertaken
major efforts in implementing all relevant EU directives in the capital markets area, especially
the Financial Collateral Arrangements Directive (2002/47/EC), the Settlement Finality Directive
(98/26/EC) as well as the Winding-up Directive for Credit Institutions (2001/24/EC). All these
EU legal instruments make reference to close-out netting in one way or another. The European
Commission, in its report on the evaluation of the implementation of the Financial Collateral
Directive, acknowledged the crucial significance of the legal concepts of close-out netting and
set-off and stated that the “acquis communautaire” as to the definition of close-out netting and
set-off needs to be further harmonized going forward (COM (2006) 833 final).

As far as the current legal recognition of close-out netting in the Slovak Republic is concerned,
ISDA has observed and appreciates that enforceability of close-out netting is secured in the case
of the bankruptcy of Slovak banks and other financial institutions and also in the case of
involuntary administration of Slovak banks and some other financial institutions.

However, many market participants and legal experts believe that Slovak law does not set out a
clear position with respect to enforceability of close out netting in the event of the insolvency of
Slovak corporates and in the event of the involuntary administration of certain financial
institutions.®

For example, close out netting is not expressly recognized in the event of the involuntary administration of a Slovak insurance
undertaking or a Slovak securities broker which does not have a branch in another member state.
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In addition, ISDA has observed major concerns of market participants relating to the limited
scope of derivative transactions eligible for close-out netting under section 180 of the Slovak
Bankruptcy Act, following implementation of the Financial Collateral Arrangements Directive in
the Slovak Civil Code and the Securities Act (No. 566/2001).

Recognizing the substantial credit and systemic benefits of close-out netting and financial
collateral arrangements, many jurisdictions, where previously there was some doubt about the
enforceability of netting and collateral arrangements, have introduced legislation to enable it or,
more often, to strengthen it where it was already available. Examples in Europe include vast
majority of EU member states (including Belgium, Czech Republic, Denmark, Finland, France,
Germany, Greece, Hungary, Ireland, Italy, Luxembourg, Malta, Norway, Poland, Portugal,
Romania, Spain, Sweden), Switzerland and Turkey. Examples elsewhere include Australia,
Brazil, Canada, Israel, Japan, Mexico, New Zealand, South Africa, South Korea and the United
States. A current status report on the enforceability of close-out netting worldwide can be
obtained from http://www.isda.org/docproj/stat_of net_leg.html.

The Current Legal Analysis under Slovak Law

We have discussed the current legal analysis with legal experts and market participants in the
Slovak Republic.

(A)  Netting legislation

We understand that the core Slovak close-out netting legislation is included in section 180 of the
Slovak Bankruptcy Act. This section defines what is close-out netting (in Slovak zdverecné
vyrovnanie ziskov a strat), and sets out eligible transactions and eligible counterparties. Further,
it acknowledges the method of termination of the transactions and the calculation of a single
claim under the close-out netting agreement. Finally, section 180 explicitly provides for the
recognition of close-out netting in the case of the bankruptcy of a Slovak financial institution.

Section 180 of the Slovak Bankruptcy Act however only applies in respect of certain derivative
transactions, and only in the event of the bankruptcy of a Slovak financial institution, and it
further provides that both parties to a close-out netting agreement must be financial institutions.”

Hence, the concerns of the market participants arising in connection with section 180 of the
Slovak Bankruptcy Act are:

1) because of the absence of any explicit recognition of close-out netting agreements entered
into between or with the counterparties other than financial institutions (“non-eligible
counterparties”), market participants believe that close-out netting agreements between or
with such non-eligible counterparties are susceptible to the risk of being re-characterized
as transactions involving set-off, in which case insolvency law set-off limitations could
limit or frustrate enforceability of the close-out netting. In addition, there are important

By reference to Section 151me (8) of the Slovak Civil Code which includes the entities under article 1(2), points (a) to (d) of the
Financial Collateral Directive.
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restrictions of the termination rights provided for under close-out netting agreements with
Slovak corporates in the event of their restructuring. Slovak law prevents the termination
by a Slovak corporate's counterparty of any agreement solely on the basis of
commencement of restructuring in respect of the Slovak corporate and also for a default
which occurred before the moratorium (i.e. commencement of restructuring).

@) while close-out netting is explicitly recognized in the event of the bankruptcy of a Slovak
financial institution and in the event of the involuntary administration of a Slovak bank,’
it is not always the case in the event of the involuntary administration of a Slovak
financial institution other than a bank. Generally, close-out netting is explicitly
recognised only in the case of the involuntary administration of other financial
institutions, which have a branch in another member state.®

3) section 180 of the Slovak Bankruptcy limits the scope of transactions eligible for close-
out netting. Consequently, some derivative transactions may not be eligible for the
purposes of the recognition of close-out netting, and close-out netting in respect of the
non-eligible derivative transactions may not be enforceable. Market participants and
legal experts believe that the following are possibly non-eligible derivative transactions:
(i) Physical Commodity Transactions; and (ii) Emissions Allowance Transactions,
Bullion Options, Bullion Trades, Commodity Forwards, Commodity Options,” if it is
agreed that they may not be settled in cash otherwise than by reason of a default or other
termination event.

(B)  Collateral legislation

ISDA appreciates that the Financial Collateral Directive has been implemented into Slovak law
in 2004.% The provisions of the Financial Collateral Directive concerning cash (bank account
funds) collateral are implemented through section 151me of the Slovak Civil Code. The
financial collateral consisting of Slovak securities is regulated in the Slovak Securities Act.’

However, because the Slovak Republic applies the so called “corporate opt-out” under Article 1
(3) of the Financial Collateral Directive, the benefits of the financial collateral arrangement are
not available in respect of the agreements entered into with Slovak corporates. The explanation
of the Slovak Republic to the Commission states that the exemption has been applied because
"[t]his approach ensures the higher legal certainty for collateral arrangements participants of
the general system of the collateral legal framework™.*® That belief is however contrary to the
worldwide experience with financial collateral arrangements, which shows that working
collateral arrangements with corporate counterparties significantly mitigate credit and systemic
risks in the financial system.

The enforceability of close-out netting is recognised in section 59 (2) of the Slovak Act on Banks No. 483/2001 Coll., although we
note that the language of the provision casts some doubts on the enforceability of close-out netting governed by the law of a state
which is not a member state of the EU (such as New York law).

E.g. section 153 (e) of the Slovak Securities Act and section 76 (e) of the Slovak Insurance Act.

Please refer to Appendix A for definitions of these transactions.

Details of the implementation were provided by the Slovak Republic to the Commission in 2006 evaluation of the Financial Collateral
Directive. Slovak Republic’s submission is located at: http://ec.europa.eu/internal_market/financial-markets/docs/collateral/2006-
consultation/slovak_republic_en.pdf (the Slovak 2006 FCD Submission)

o Sections 45 — 53e of the Slovak Securities Act.

10 Slovak 2006 FCD Submission, page 5.
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Apart from the corporate opt-out, market participants share major concerns as to the accuracy of
the implementation of the Financial Collateral Directive. First, title transfer collateral
arrangements under Slovak law may be defined in a too restrictive manner and the definition
may not be entirely compliant with the definition in the Financial Collateral Directive.'* The
reason is that there are conceptual differences between Slovak security title transfer (in Slovak
zabezpecovaci prevod prava) and the title transfer collateral arrangements under the Financial
Collateral Directive. Consequently, title transfer collateral arrangements (such as the ISDA
English law governed Credit Support Annex) are not expressly recognized under Slovak
legislation.

Another serious issue is a risk that the relevant provisions of the Slovak Securities Act could be
interpreted as requiring any financial collateral arrangement as defined under Slovak law in
respect of Slovak securities to be governed by Slovak law.*® This would mean that not only the
in rem aspects and perfection requirements (this would be in compliance with Article 9 of the
Financial Collateral Directive), but also the contractual relationship itself should be governed by
Slovak law. Consequently, there is a risk that any foreign law governed financial collateral
arrangement which would qualify as a financial collateral arrangement under Slovak law may be
treated as being governed by Slovak law and at risk of being unenforceable in whole or in part as
a result of such re-characterisation. This would clearly not be in compliance with the Financial
Collateral Directive whereby the law of member states shall ensure the unfettered enforceability
of financial collateral arrangements (and of close-out netting provisions related to them) in
accordance with their terms (including the governing law chosen by the parties).

What to do next?

As a result of legal uncertainties of the treatment of derivatives in the Slovak Republic, the
Slovak derivative markets are in our view at a competitive disadvantage, because financial
institutions and institutional investors inside and outside the Slovak Republic that deal with
Slovak counterparties in financial transactions cannot confidently net their derivatives exposures
against their the Slovak counterparties, in particular Slovak corporates, or rely on the terms set
forth in their contracts. By the same token, Slovak clients seeking derivatives to hedge their real
business risks are disadvantaged since they face higher fees on purchase of derivative
instruments and/or have less access to them as a consequence.

Based on the experience of ISDA and its members, it is extremely important, especially in the
times of turbulence on the financial markets, to provide the market participants with netting and
collateral protection which is as wide as possible. Such protection should not discriminate
between the types of counterparties, types of transactions, governing laws or collateral
approaches (title transfer/security interest).

ISDA is in contact with the Slovak banking community and would like to convey its express
support for the recent calls to extend close-out netting recognition to Slovak corporates (we
understand that proposal for reform has been suggested by the SBA and also by its individual

1 Please compare Section 53 of the Slovak Securities Act and Avrticle 2(1) (b) of the Financial Collateral Directive.
2 The words ...vratane platnosti a uicinnosti zmhiv, ktorymi boli tieto prava zriadené... in section 53d of the Slovak Securities Act.
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members during negotiations of financing projects in the Slovak Republic). Moreover, being an
international association representing a large community of members (banks, energy/commodity
trading firms, corporates) and their wide ranging interests, the proposals described in this letter
may deal with more issues than those previously voiced by local Slovak interest groups.
However, since most of the Slovak derivative players who are also ISDA members have been
consulted in the preparatory stage of this letter, we believe our suggestions are complementary
and do not conflict with the local ones.

In cooperation with local market participants and legal experts, ISDA would like to offer its
assistance to the Slovak authorities in discussing these issues further. ISDA hopes to be helpful,
building on considerable experience in assisting numerous legislators in similar cases (including
the Czech Republic). The economic benefits to the Slovak Republic of such reform would be
significant.

We understand that Slovak authorities are actively looking into the implementation of the new
Directive Amending the Settlement Finality and Financial Collateral Directives (2009/44/EC)
(the Amending Directive). The Amending Directive needs to be implemented by the end of
2010 and provides an excellent opportunity to look into the initial implementation of the
Financial Collateral Directive and any shortcomings in related netting legislation. ISDA would
like to suggest that Slovak authorities consider the aforementioned observations when preparing
the first draft bill to implement the Amending Directive.

We hope that our comments are helpful to you during your considerations. We will be very glad
for the opportunity, as the legislative process progresses, to work closely with Slovak authorities
to address those issues we have identified. If ISDA can be of any help in this process, we hope
that you will not hesitate to contact me at the ISDA European Office, One Bishops Square,
London El 6AD, +44 20 3088 3550, pwerner@isda.org.

We understand that the Ministry of Finance is the leading Slovak authority for implementation of
the Amending Directive. We also understand that the Ministry of Justice and the National Bank
of Slovakia will co-operate on this matter. Hence, we thought it appropriate to send this letter to
all these Slovak authorities.

Sincerely,

Dr Peter M Werner Silvia Bielekova
Senior Director Legal Counsel
ISDA BNP Paribas

pwerner@isda.org Chair of the ISDA Slovakia WG
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