Call for Evidence

Review of Directive 2003/6/EC on insider dealing and market manipulation

(Market Abuse Directive)

Response by the London Investment Banking Association, Securities Industry and Financial Markets Association, International Swaps and Derivatives Association and International Securities Lending Association
Questions 

1. The Services of the European Commission recognise that there are divergent arguments as to the extension of the scope of MAD to “non-regulated markets”.  However, bearing in mind the need to secure integrity of markets and to ensure a level playing field between regulated markets and alternative trading platforms it is worth examining the possibility of extending the MAD scope to MTFs.

Question (Page 5) : Do you consider that the scope of the MAD should go beyond regulated markets? In particular, should it be extended to cover MTFs?

Answer:

Whatever theoretical appeal there might be to the proposal, the current MAD regime is not readily or reasonably adaptable to many instruments traded on MTFs.  We do not consider that there is currently a compelling case for extending MAD to cover multilateral trading facilities (MTFs). 

The MTFs that compete with regulated markets to trade European equities are already fully within the scope of the directive, since the instruments traded are generally admitted to trading on regulated markets and as such covered by the directive irrespective of whether the trades take place on the regulated market, on an MTF or OTC.

The Prospectus and Transparency Directives did have had the effect of encouraging some categories of issuers to avoid listing their securities on regulated markets and instead to use alternative listing facilities, such as the London Stock Exchange's professional securities market (for debt securities) and AIM (for equity securities), which operate as MTFs under Markets in Financial Instruments Directive (MiFID). Although these markets fall outside the scope of MAD, the national listing criteria, initial prospectus, ongoing disclosure and transparency regimes applicable to them are similar to the corresponding requirements applicable under the relevant EU directives. Moreover, these markets are typically subject to national market abuse regimes which are closely modelled on MAD. This seems to be in line with the principle of subsidiarity as Member States are probably better placed to determine whether the conditions applicable to these markets are sufficiently similar to the EU framework to justify the extension of market abuse laws to the instruments traded on them. Similar issues apply with respect to the various national platforms which qualify as MTFs trading derivative instruments.

While there is a theoretical attraction in extending the directive to cover all MTFs, it is clear that any such proposal is likely to be disproportionate and unpredictable in its effects. There is a very wide range of MTFs, including some that look very much like regulated markets, and some which are more similar to broker execution facilities, bulletin boards or OTC trading. Extending the MAD regime to all such markets would have the result of applying a "one size fits all" model to trading facilities of very different kinds. 

Also, MTF operators have a significant discretion over the types of transactions or instruments that they admit to trading.
 This is desirable as it enables MTF operators to design new products and services with a great deal of flexibility. However, extending the scope of the directive to cover MTFs would mean that MTF operators would have the unilateral ability, by choosing to admit certain instruments to trading, to extend the scope of the prohibitions in the directive to cover categories of instruments that currently fall outside the scope of the market abuse regime, affecting all market participants, without any prior review of the appropriateness or proportionality of the requirements. 

In addition, there would be significant issues for market participants in determining the coverage of the resulting market abuse regime. There is no requirement for competent authorities to publish lists of MTFs or for the operators of those MTFs to publish details of the instruments admitted to trading on them. 

It might be possible to address some of these issues by only extending the coverage of the regime to a sub-set of MTFs. For example, it might be possible to allow national competent authorities to designate MTFs for the purposes of the regime. However, it would then be necessary to be able to specify in advance the criteria that would be applied by Member States for this purpose. It is unclear how feasible it would be to devise criteria that would be appropriate for this purpose.

Furthermore, it is unclear that it would be appropriate to apply all elements of the regime even to designated MTFs. For example, the MAD insider dealing regime is likely to be inappropriate to trading in securities in the absence of a comprehensive framework governing initial prospectus disclosure and ongoing disclosure of financial information, similar to that which applies to issuers whose securities are admitted to trading on regulated markets under the prospectus and transparency directives, as well as the ongoing duty of disclosure under article 6(1) of MAD. It is also possible that the issuer would not have requested the admission of the instruments in question to the MTF (or any other trading facility), so that the duty of disclosure in article 6(1) MAD would not apply (by virtue of article 9) and there might be no corresponding duty of disclosure on the issuer under any other system of law. In these circumstances, there might be significant difficulties in applying the insider dealing framework in a practical way, given the likelihood that market participants will hold differential information. It would be inappropriate to force all facilities for private trading into the mould formed for publicly traded securities, particularly where there is no reasonable expectation on the part of market participants of equality of information. 

2. In order to clarify the scope of application of the MAD in relation to the various types of financial instruments currently traded on the EU financial markets, the definition of financial instruments in the MAD could be aligned with the definition of financial instruments provided for in MiFID

Question (Page 7): Do you agree with an alignment of the MAD definition of financial instrument to the definition for the same concept provided for in MiFID? Do you think it could be useful to explain in more detail in the MAD what is meant by a financial instrument “whose value depends on another financial instrument” or to list asset classes, such as CFDs and CDS, which belong to this category?

Answer: 

We agree that it would be helpful to replace the list of financial instruments in article 1(3) MAD with a cross-reference to the definition of financial instruments in MiFID. We consider that this would aid understanding of the scope of MAD, even though it would make little practical difference to the core scope of MAD. However, we consider that it is appropriate to make clear that the insider dealing regime covers all MiFID financial instruments whose value depends on financial instruments admitted to trading on a regulated market.

MAD currently applies to financial instruments admitted to trading on a regulated market, as defined in MiFID. MiFID defines a regulated market to mean a facility which brings together buying and selling interest in “financial instruments” as defined in MiFID. Therefore, a regulated market can only admit to trading instruments that are “financial instruments” within the meaning of MiFID. All such instruments are therefore already covered by the definition in article 1(3) MAD even if not specifically enumerated, since the last indent of that definition covers “any other instrument admitted to trading on a regulated market”. Thus, replacing article 1(3) MAD with a cross-reference to the MiFID definition of a financial instrument would have no practical effect on the core scope of MAD.

However, changing the definition in this way would clarify the scope of the prohibitions on insider dealing as they relate to a “financial instrument not admitted to trading on a regulated market in a Member State but whose value depends on the value of another instrument [which is admitted to trading on a regulated market]”.
 We are aware that there have been some questions as to whether certain contracts for differences and credit derivatives are “financial instruments” falling within the scope of this prohibition, notwithstanding the specific provisions addressing equity swaps and options to acquire or dispose of securities, including cash settled instruments.
 We agree that it is appropriate that the insider dealing prohibition should extend to OTC derivatives covered by MiFID whose value depends on the value of financial instruments admitted to trading.

However, even if amendments were to clarify the definition of “financial instrument” it would still be necessary for article 9, paragraph 2, MAD to limit the scope of the insider dealing prohibitions in relation to financial instruments not admitted to trading on a regulated market (such as OTC derivatives and unlisted structured notes or other securities) so that they only apply to such instruments “whose value depends on” the value of a financial instrument that is admitted to trading.  In particular, those prohibitions should only apply to transactions in OTC derivatives or unlisted securities where there is a linkage between the price of the derivative or security and the price of a listed security or exchange traded derivative (which is more than mere correlation between those prices, for example because of a direct contractual link between the OTC derivative/unlisted security and the underlying listed or exchange traded instrument). 

3.
In their report CESR and ERGEG have concluded that there are strong interactions between physical and financial energy markets.  However, both the ERGEG and the CESR share the view that extension of the scope of the market abuse regulations (on insider trading, market manipulation and disclosure obligations) in the MAD to physical products is not recommendable as it does not reflect the needs of the energy markets.  They argue that there are numerous specific features of energy markets which do not justify this solution.  These include, for example, existing transparency disclosures, cases of public interest where public disclosure could be delayed, the identity of the issuers of derivatives (exchanges) and the structure of energy markets for which the MAD provisions on manipulation are not very well suited.  

A tailor-made market abuse framework for physical markets in a separate piece of legislation (not in financial services regulation) and an interface between regulators concerned could be a possible way forward. 

Question (Page 7): Do you see a need for introduction of a market abuse framework for physical markets?

Answer:

We do not consider that MAD should be extended to cover physical markets.  We agree with the views of the Commodity Derivatives Working Group.

4.
There does not seem to be a need to revise the concepts used to define inside information of MAD purposes (information of precise nature, not public, and impact on price).

Question (Page 8): Do you share this view as far as insider dealing prohibition is concerned? (see also next point for disclosure of inside information).  If not, which concepts would you advise to modify and how?

Answer: 

Our view is that the single definition which is used both in the contexts of the disclosure regime and of the insider trading regime has created practical difficulties for issuers and regulators in some contexts.  These problems have been detailed in the ESME report which is referenced in the Call for Evidence.  That report suggests two solutions which are a possible change in the definition of insider information used in the issuer disclosure context or a change in the definition of “precise” information when deciding when disclosure must be made. 

As discussed below, we consider that it would be helpful to refine the definition of inside information to make clear that there must be a likelihood that the information would have a “significant effect on the price” as well as being information that  a reasonable investor would use as part of his investment decision.  The problem with the latter formulation (the reasonable investor test) is that it extends to any relevant information.  For example, information may be relevant to earnings or some other investment factor, but it also may be unimportant   In such cases, the information is likely not to have a significant effect on price.  

5.
Alignment of the definition of inside information for commodity derivatives with the general definition given by the MAD could be considered.  However, if new obligations on public disclosure in the physical commodities market were tailored in the short to medium term as a consequence of the Third Energy Package, we may need to reassess whether maintenance of the status quo is more appropriate. 

Question (Page 8):  Do you support an alignment of the inside information definition for commodity derivatives with the general definition of the directive?

Answer:

We consider that the general definition of inside information is not appropriate in relation to commodity derivatives. The absence of a general framework for the disclosure of inside information in relation to commodity derivatives means that there can be no reasonable expectation of general equality of information as regards price sensitive information in such markets. This contrasts with the position in securities markets because of the unique role of the issuer of securities in keeping the market informed on a continuous basis of price sensitive information. Even if the EU does develop new obligations of public disclosure for energy markets, these are likely only to require disclosure of specific information (and will in any event only apply to energy markets). Therefore, it is inappropriate to seek to impose general restrictions on trading in commodity derivatives markets merely because a person possesses information that is not available to all. 

Therefore, we consider that the current MAD provisions should be retained as they correctly focus on the misuse of information where, as a result of accepted market practices, there is a reasonable expectation of equality of information.

However, we recommend two improvements to the definition.

First, it should be made clear that the particular definition is not restricted to commodity derivatives, but applies to all derivatives where there is no issuer to whom the duties in article 6(1) apply (see below for a discussion of this issue). For example, the particular definition of inside information should equally apply to derivatives on emissions allowances, weather derivatives and interest rate and currency contracts. In all these markets, there is no issuer on whom reliance can be placed to announce all relevant inside information. The same policy considerations apply in relation to these instruments as apply in relation to commodity derivatives and therefore they should be treated in a similar way.

Thus, we recommend that the directive include a definition of “non-securities related derivatives” covering:

 “financial instruments referred to in Section C, points 4 to 10 of Annex I of [MiFID] not relating to transferable securities, money market instruments or units in collective investment undertakings referred to in points 1 to 3 of that Annex”.  

The particular definition of inside information in paragraph 2 of article 1(1) MAD should apply in relation to this defined category of non-securities related derivatives, instead of being restricted to derivatives on commodities. 

In addition, article 4 of Commission Directive 2004/72/EC implementing MAD in this regard should be adapted accordingly, by replacing the reference to “derivatives on commodities” with a reference to “non-securities related derivatives” and by amending paragraph (b) to read:

“required to be disclosed in accordance with the legal or regulatory provisions, market rules, contracts or customs on the relevant market for the underlying asset, right or obligation or the market for those derivatives”.

Secondly, it should be made clear that information is only inside information for the purposes of the particular definition where the information in question is price sensitive (in the sense defined in paragraph 1 of article 1(1) MAD), as well as meeting the requirements of the particular definition, i.e. that the purpose of the particular definition is to narrow the more general definition used in relation to securities and securities related derivatives. Market participants only expect to be restricted as regards their use of material (in this context, price sensitive) information. It is also clear that accepted market practices might require the disclosure of information that is not price sensitive. Therefore, it should be made clear that the particular definition also only applies where the information, if it were made public, would be likely to have a significant effect on the prices of the derivatives in question (in addition to the requirement that it is information which market users would expect to receive in accordance with accepted market practices).
6.
At this stage, changes in the definition of inside information for disclosure purposes would not seem to be justified.  The general obligation for issuers to disclose inside information, even if based on a somewhat broad definition of inside information, has some important advantages.  Firstly, it offers a strong incentive for improving public availability of information regarding the issuers and their financial instruments.  It thus supports investors’ confidence and is beneficial to the liquidity and efficiency of financial markets.  Secondly, it is also an effective means to reduce the possibilities of insider dealing. 

At this stage, no changes in the definition of inside information for disclosure purposes would seem to be justified.

Question (Page 10): Do you consider that any changes to the definition of inside information for disclosure purposes is necessary? 

Answer: 

We consider that it should be made clear that the provisions of article 1(2) of Commission Directive 2003/124/EC have not displaced the requirement of the Level 1 directive that information can only constitute inside information if it would be likely to have a significant effect on price if made public.

There is a great deal of information which is not price sensitive that a reasonable investor would be likely to use as part of the basis of its investment decision if the investor had access to it. For example, a reasonable investor would be likely to use an issuer’s internal management projections as part of the basis of its investment decisions, if it had access to them, even where those projections merely confirm that the current market price of the issuer’s securities correctly reflects the current outlook for the issuer’s business. However, the issuer would not expect to have disclose projections in those circumstances under article 6(1) MAD. In addition, if information of this kind, which is not price sensitive, were to constitute inside information then it would be most unlikely that issuers could ever engage in share or debt buyback transactions
 or that directors of an issuer could ever trade in the issuer’s securities (even immediately after an earnings announcement), as companies always possess a great deal of information that is relevant to investors that is not disclosed to the public.

Abolishing the requirement that information must be price sensitive in order for it to be considered as inside information would fundamentally change the scope of MAD by significantly expanding the scope of the prohibitions on insider dealing and the disclosure obligations. This would not have been a proper use of the power to adopt implementing measures, which should only amend non-essential elements of the directive. 

We consider that it should be made clear that the provisions of article 1(2) of Commission Directive 2003/124/EC constitute additional requirements that must be met before information can be considered to be inside information.

7.
It may be necessary to revisit the mechanism for deferred disclosure of inside information in order to ensure (i) that the conditions for the use of this possibility are sufficiently precise and (ii) that when the viability of an issuer is at stake, they are not unduly stringent.  It may be worth examining whether exemptions to the obligation of disclosure of inside information should be broadened and should exclude financial stability measures from such an obligation.  Effecting changes or providing clarifications in this area may imply changes to Level 1 and/or Level 2 measures.

Question (Page 11): Do you agree that the described deficiencies of the deferred disclosure mechanism need to be addressed, possibly by way of amendments to the MAD framework? Do you consider that Level 3 guidance could be sufficient?

Do you agree that the issuer may be exempted from disclosing inside information in situations when that information concerns emergency measures being prepared in case the issuer’s financial stability is endangered?

What are other deficiencies in this area that raise major interpretation/application difficulties? What is the best way to address them?

Answer:

We do agree that the described deficiencies in the deferred disclosure mechanism need to be addressed.  See our comments under 4 above.  This has been experienced in the context of emergency measures and financial stability actions in the banking sector.  In such cases it is problematic that issuers have to disclose matters which are directly prejudicial to investors where premature disclosure will evidently damage the issuer’s efforts to regain its financial health where the issuer has systemic importance, the dilemma is magnified.  

More generally, our view is that a decision to delay publication of inside information should not require the approval of the regulator (or be required to be notified to the regulator) as is the case in some Member States. It is often difficult to determine exactly when information about a proposed M&A transaction becomes inside information and requirements for consent and/or notification to the regulator make it unduly difficult to delay disclosure even where such disclosure is justified. Similar issues arise in relation to decisions not to disclose internal management projections or business plans where it is often difficult to determine whether the information constitutes inside information. Requirements for consent or notification tend to put pressure on issuers to conclude that information is not in fact inside information, when it would be more practical to conclude that it is, but that it is legitimate to delay disclosure.

8.
Consideration should be given to reviewing the obligation to disseminate inside information for commodity derivatives issuers (e.g. electricity and gas derivatives). 

Question (Page 11): Do you agree with this approach? Can you identify cases where a modification or deletion of the obligation may be undesirable for market integrity?

Answer:

We agree with this approach.  We agree with the position expressed by the Commodity Derivative Working Group.

9.
This issue whether specific intent to use inside information to trade ( as opposed to simply having possession of inside information before trading) is legally required to establish market abuse has been recently brought to the attention of the European Court of Justice (ECJ), in the context of a preliminary ruling requested by a court in Belgium.  At this stage, there is merit in considering the ECJ preliminary ruling before the services of the European Commission envisage measures that would seek to clarify this apparent divergence. 

Question (Page 12): Would you support this approach? 

Answer: 

Our members’ view is that a specific intent to use inside information in a subject trading decision should be required to legally establish that market abuse has occurred.  If mere possession of inside information at the time of trading is sufficient to establish market abuse legally, then persons whose trading decisions had been made prior to encountering the inside information  would be unfairly subject to sanctions.  Similar issues would arise for legal persons that use information barriers - "Chinese walls" - to ensure that employees responsible for trading decisions do not have access to the inside information held by other employees .The burden should fall upon the regulator to establish that the inside information was used by the trading party, and the latter party, of course, should be allowed to defend on the basis that he did not  use the information to make his investment decision (an affirmative defence).

10.
The rules on insider lists may need to be re-examined in order to address concerns regarding the balance between their efficiency and the burden they entail for the entities obliged to produce them.  Due consideration needs to be given to problems with legal certainty, consistency at EU level or workability of the insider lists’ requirement specific circumstances.

Question (Page 13): Do you consider that the obligations to draw up lists of insiders are proportionate?

Answer: 

We are aware of significant criticism of these requirements both from issuers and financial firms acting as advisers or counterparties to issuers about the disproportionate and burdensome nature of these requirements. We consider that the requirements should be restructured taking a principles-based approach which focuses on the outcome that matters, i.e. the ability of an issuer promptly to provide the competent authorities on request with information identifying those persons who are reasonably likely to have had access to inside information at a particular time. Issuers should be free to adopt differing policies and procedures aimed at attaining this objective and should not be tied to particular methods. Member States should not impose more prescriptive standards on issuers but should be able to sanction them if their policies and procedures are inadequate. 

In addition, we consider that the issuer should be responsible for putting in place the relevant policies and procedures and for ensuring corresponding obligations on its advisers through contractual or other arrangements. The issuer is best placed to know when it has disclosed or may disclose inside information to an adviser or other person and to put in place in the necessary arrangements. It is inappropriate to expect that advisers or other contractors working for an issuer should be required to identify (by themselves) whether or not the information they are being given by the issuer is inside information. In addition, in many cases, the issuer's advisers will not be in the EU and it will be difficult to apply the requirements of the directive directly to them.

We would propose redrafting the Level 1 requirement as follows: 

“Member States shall require that issuers take reasonable steps to establish, implement and maintain adequate policies and procedures designed to ensure that:

· they can promptly provide the competent authorities (or secure that the competent authorities are provided) on request with a list of those persons working for them (or for any person acting on their behalf or for their account to whom an issuer has given access to inside information relating to it), under a contract of employment or otherwise, who are reasonably likely to have had access to particular inside information relating to them at any time within the five years preceding the request, and 

· those persons to whom they give access to such inside information acknowledge the legal and regulatory duties entailed and are aware of the sanctions attaching to the misuse or improper circulation of such information.”

In our view, the issuers’ regulated agents and advisors should determine the means to be used to record/identify those persons who have had access to inside information and should be able to independently report the information to regulators as requested rather than responding through the issuer.  Deal lists kept by corporate advisors, financial advisors, and other professionals for the required period should suffice in most cases.  

11.
It may be necessary to reassess the senior employee (persons discharging managerial responsibilities) reporting measure and consider whether it provides for sufficient legal certainty.

Question (Page 14): Do you see a need for a regulatory action in the above areas? Would you suggest further improvements?

Answer: 

We have no comment.

12.
DG MARKT services have not identified major interpretation problems with this new measure (reports of suspicious transactions) introduced by the MAD.  In terms of its effects, most competent authorities and Member States are very positive about the usefulness of the suspicious transactions reports for detecting market abuse.  CESR members inform that in 2007 they received 1057 reports signaling suspicious transactions. Indeed it seems that, as a rule, investment firms have properly assumed their obligation to report suspicious transactions.  Nevertheless, further improvements in terms of efficiency could be envisaged in the text: notably the reporting requirement could be enhanced by making it approximate a whistle blowing measure.  

The advantages of this measure seem to largely outweigh any regulatory burden.  However, level 1 or 2 changes could still be envisaged in order to enhance the efficiency of the reporting mechanism.

Question (Page 14): Do you agree that rules on suspicious transactions reporting do not require modifications? 

Answer: 

We consider that that there is no need to extend the scope of the obligation to report suspicious transactions. However, firms would be encouraged to report suspected market abuse falling outside the scope of this existing requirement (e.g. suspected market abuse arising from transactions not executed through the firm) if they were protected against liability for breach of confidentiality as a result of making disclosures. 

We are not in a position to assess the usefulness of this process.  We suggest that there be a public report on the numbers of suspicious transactions reports filed in each Member State and an analysis of the reports indicating the usefulness of the substance of the reports to regulators and enforces.  The public report should also analyse the actions taken on the basis of reports and the regulatory or other enforcement actions which are related to the reports.  

13.
It may be necessary to amend the MAD and/or the e-privacy Directive, in order to remove any uncertainties on the rights of the competent authorities to require this data.  Article 12(2)(d) of Directive 2003/6/EC could clearly state that the power of competent authorities to require existing telephone and data traffic records in the course of their proceedings against market abuse are not limited by confidentiality restraints or other limitations on entities possessing such records that may stem from the e-privacy Directive. 

Question (page 15): Do you consider that an amendment of the MAD is necessary to accommodate privacy concerns?

Answer: 

We have no comment.

14.
The definition of “market manipulation” could potentially explain the difficulty of the regulators to detect and sanction such illegitimate behaviour more frequently.  It refers to very broad concepts, such as “abnormal or artificial level [of price]”, fictitious devices or any other form of deception or contrivance” and “dominant position”, which are not defined in the MAD.  However, this definition seems to operate well as no significant criticism was exercised by stakeholders regarding its interpretation or application.  In particular, nearly all the Member States saw no need to give further details of what the impact of any manipulation on prices should be, as it is different in each case.  Moreover (i) a broad definition and broad concepts are necessary to embrace all the different types of manipulation, which are then defined in detail in the sanctions decided at national level; (ii) the actual definition makes a clear difference between manipulation and speculation and (iii) the level 1 and 2 Directives give numerous examples of manipulation, which are further developed in the first set of CESR guidance on operation of the Directive.  

As a consequence no legislative change is envisaged. 

Question (Page 15):  Do you think that the definition of market manipulation should be amended? If this is the case, what elements of the definition should be reconsidered?

We consider that it would be appropriate to clarify the scope of elements of the market manipulation regime. It is notable that paragraphs (a) and (b) of article 1(2) MAD define market manipulation to cover certain “transactions or orders to trade” without specifying whether this is restricted to transactions or orders to trade in financial instruments that are admitted to trading on a regulated market. In particular, the directive should make clear whether these prohibitions apply to transactions or orders to trade in:

· OTC derivatives whose value depends on a financial instrument admitted to trading on a regulated market (e.g. OTC options on a listed security);

· the underlying subject matter of derivative that is admitted to trading on a regulated market (e.g. the physical commodity underlying an exchange traded derivative).

It should be clear that MAD addresses the manipulation carried out by someone who, for example, manipulates the price of listed securities by trading in contracts for differences or carries out an abusive squeeze on an exchange traded commodity derivative contract by trading in the underlying commodity.

Nevertheless, even if article 1(2)(a) were extended in this way, it should still only cover transactions or orders to trade which have the effects specified in the directive on a financial instrument admitted to trading on a regulated market. That is, the regime should only proscribe conduct which gives or is likely to give false or misleading signals as to financial instruments admitted to trading on a regulated market or which distorts the price of such financial instruments. The rationale for the market abuse regime is based on the need to protect the integrity of the market for instruments traded on regulated markets. Accordingly, it would be inappropriate to extend the regime to cover transactions or orders to trade which do not have and are unlikely to have any effect on those markets.

In addition, while it might be appropriate to extend the market manipulation regime to cover trading in the commodity or other underlying subject matter of an exchange traded derivative (where it is likely to have an effect on the regulated market), it would be inappropriate to extend the insider dealing regime to cover that trading, when there is no reasonable expectation of equality of information for participants in the underlying market.

We consider that it would be inappropriate to extend the scope of the definition of market manipulation to cover dissemination of information that gives false or misleading signals as to financial instruments not admitted to trading on a regulated market solely on the basis that their value depends on financial instruments that are so admitted.  If the rationale of the regime is to protect the integrity of regulated markets, then it should focus on conduct which has (or is likely to have) an effect on the instruments that are admitted to trading on those markets. If the conduct does not have that effect, then it seems inconsistent with the framework for the regime to proscribe the conduct.
15.
At this stage, consideration should be given to whether further level 3 work on Accepted Market Practices (AMPs) could help.

Question (Page 16): Do you consider that the rules on accepted market practices should be amended in the MAD?  Do you think there is room for greater convergence among competent authorities in this area?

Answer:

We have no comment.

16.
Not all buy-back programmes and stabilisation activities should benefit from an outright exemption (safe harbour) under the MAD rules. Even if some of them are currently not included within the scope of Regulation 2273/2003, they are not to be automatically considered as manipulative behaviour.  There may be merit in considering the specific areas where greater convergence would be desirable in the application of these rules.

Question (Page 17): Do you consider that the safe harbours for buy-back programmes and stabilisation activities should be revisited? Do you think that greater convergence is desirable in the application of the Regulation 2273/2003? What would be the most appropriate way forward in this respect?

Answer:

We have no comment.

17.
We consider that divergent measures on short selling in the Member States might be difficult to reconcile with the objective of developing integrated and efficient financial markets in the EU.  Market participants will need to bear undue costs of compliance with multiple EU regimes and cope with legal risks that will affect their trading activity in the EU markets.  A more harmonised approach could eliminate undesirable regulatory arbitrage between Member States.

Questions (Page 17): Do you see a need for a comprehensive framework for short selling? If so, should it be addressed in the Market Abuse Directive?  What issues should such a regime cover?

Should short sellers be required to report positions to competent authorities? Under which conditions should naked short selling be allowed?  Should competent authorities be able to take emergency measures (e.g. temporary bans on short selling or on naked short selling) within prescribed limits when they need to address specific market risk and disruptions?

Is there a need to enhance risk management by financial intermediaries and banks?  Should investment firms and banks be required to have necessary arrangements in place to ensure timely delivery of financial instruments traded on own account or in the context of execution of clients’ orders? 

Answer: 

We strongly believe that there should be a common EU approach to short selling, with the aim of achieving global convergence on a common approach. In this regard:

· We do not consider that there should be a blanket ban on short selling (or on short selling in any particular market segment). The benefits of short selling and thus the costs of any ban are clear. As the March 2009 IOSCO Consultative Report: ‘Regulation of Short Selling’ indicates, short selling provides more efficient price discovery, mitigating market bubbles, increasing market liquidity and facilitating hedging and other risk management activities. The market abuse regime provides an adequate framework to control and punish any use of short selling for market abuse.

· We consider that naked short sales should be effectively constrained via strict settlement procedures and effective buy-in policies to enforce timely settlement. Further measures, such as requiring short sellers to own or have borrowed before the short sale are unnecessary, introduce costly friction into markets and have severe unintended consequences (e.g. hindering liquidity of the stock borrowing market by over-borrowing, negatively impacting the efficient use of capital, etc.).

· We believe that the benefits of transparency for short selling will depend on the requirements of the disclosure regime, which will require careful cost-benefit analysis. We believe that any requirement for public disclosure of individual positions will have a significant impact on market efficiency and weigh against any benefits of transparency. If investors were to disclose their positions to the relevant competent authorities to be aggregated for disclosure to the market (as well for their ongoing surveillance purposes) the benefits of the regime would be substantially increased. However, the scope of any such regime would require significant further consideration, including relevant thresholds and the category of issuers covered. There should be appropriate exemptions for market makers.

· Any powers to restrict short selling should be limited to cases of demonstrable need in an emergency and should be based on powers to prevent disorderly trading.

· Generally, we consider that short selling regulations should not be established under the MAD.  Rather short selling regulations should be introduced as part of the transparency regime under the Transparency Directive and/or as part of the regulators’ tool kit under MiFID or otherwise to maintain fair and orderly markets.

� Article 14(2) MiFID only requires that they be satisfied that there is access to sufficiently publicly available information to enable users to form, an investment judgement, taking into account both the nature of the users and the types of instruments traded. Contrast article 40 MiFID which imposes more extensive requirements on regulated markets.


� Article 9, second paragraph.


� A number of national regimes, including the UK, apply more broadly than the minimum requirements of MAD in this regard.


� This provision states that “For the purposes of applying point 1 of Article 1 of Directive 2003/6/EC, "information which, if it were made public, would be likely to have a significant effect on the prices of financial instruments or related derivative financial instruments" shall mean information a reasonable investor would be likely to use as part of the basis of his investment decisions.”


� Under article 6(1) of Commission regulation 2273/2003 on buy-backs and stabilisation an issuer cannot rely on the safe harbour for buy-backs if the issuer is delaying the disclosure of inside information.  


� There would then be no need for Level 2 implementing measures in relation to this obligation.  
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