	



ISDA®

International Swaps and Derivatives Association, Inc.

AMENDMENT 

dated as of …………………

to the 

ISDA MASTER AGREEMENT

dated as of …………………

between

…………………………………………… and ……………………………………………

[as amended from time to time] (the "Agreement")

The parties have previously entered into the Agreement and have now agreed to amend the Agreement by the terms of this amendment (this “Amendment”).

The specific modifications that the parties wish to incorporate in the Agreement are set forth in the Attachment to this Amendment (the “Attachment”). The purpose of this Amendment is to amend the Agreement on the terms set forth in the Attachment.

Accordingly, in consideration of the mutual agreements contained in this Amendment, the parties agree as follows:

1.
Amendment of the Agreement

The Agreement is amended in accordance with the amendments set forth in the Attachment.

2.
Representations

Each party represents to the other party in respect of the Agreement, as amended pursuant to this Amendment, that all representations made by it pursuant to the Agreement are true and accurate as of the date of this Amendment.

3.
Miscellaneous

(a)
Entire Agreement; Restatement.

(i) This Amendment constitutes the entire agreement and understanding of the parties with respect to its subject matter and supersedes all oral communication and prior writings (except as otherwise provided herein) with respect thereto.

(ii) Except for any amendment to the Agreement made pursuant to this Amendment, all terms and conditions of the Agreement will continue in full force and effect in accordance with its provisions on the date of this Amendment. References to the Agreement will be to the Agreement, as amended by this Amendment.

(b)
Amendments. No amendment, modification or waiver in respect of the matters contemplated by this Amendment will be effective unless made in accordance with the terms of the Agreement.

(c)
Counterparts. This Amendment may be executed and delivered in counterparts (including transmission by facsimile, electronic messaging system or e-mail), each of which will be deemed an original.

(d)
Headings. The headings used in this Amendment are for convenience of reference only and are not to affect the construction of or to be taken into consideration in interpreting this Amendment.

(e)
Governing Law. This Amendment will be governed by and construed in accordance with [English law][the laws of the State of New York (without reference to choice of law doctrine)]. 

IN WITNESS WHEREOF the parties have executed this Amendment on the respective dates specified below with effect from the date specified first on the first page of this Amendment.

…………………………………….


…………………………………….

(Name of Party)





(Name of Party)

By: ………………………………..


By: ………………………………..

Name:






Name:

Title:






Title:

Date:






Date:

ATTACHMENT

Amendments to the Agreement

1. The following provision is added to Part 5 of the Schedule to the Agreement.
([x])
Timely Confirmation
[[(x)]
Section 9(e)(ii) is amended by:

(1) replacing the word "practicable" with the word "possible" in the third line thereof; and

(2) inserting "or by other method intended by the parties to be effective for the purpose of confirming or evidencing such Transaction" immediately before the words "which in each case will be sufficient".]

[[(x)]
In respect of each Relevant Confirmation Transaction, Party A and Party B will [use reasonable efforts acting in good faith and a commercially reasonable manner to] ensure each Relevant Confirmation Transaction is confirmed by the Timely Confirmation Deadline.]
] 
[[(x)]
In respect of each Relevant Confirmation Transaction:

(3) the Documenting Party will deliver a Confirmation to the Receiving Party as soon as [possible] and at the latest by the Confirmation Delivery Deadline3; and 

(4) following the delivery in (1) above, the Receiving Party will, [use reasonable efforts acting in good faith and a commercially reasonable manner,] either confirm the Confirmation or deliver to the Documenting Party a Not Confirmed Notice as soon as [possible] and at the latest by the Timely Confirmation Deadline3.

If the Receiving Party delivers a Not Confirmed Notice to the Documenting Party by the Timely Confirmation Deadline, Party A and Party B will, [use reasonable efforts acting in good faith and a commercially reasonable manner, to] attempt to resolve the difference and confirm the Relevant Confirmation Transaction as soon as possible.]
[[(x)]
In respect of each Relevant DAC Transaction, if the Documenting Party sends a Confirmation to the Receiving Party by the Confirmation Delivery Deadline and the Receiving Party does not confirm the Confirmation or deliver to the Documenting Party a Not Confirmed Notice by the Timely Confirmation Deadline, the Receiving Party will be deemed to have agreed to the terms of the Confirmation and to have confirmed the Confirmation at the Timely Confirmation Deadline.] 

[(y)]
For the purposes of this Part 5([x]):
"CCP" means a central clearing house authorised under Article 14 of EMIR or recognised under Article 25 of EMIR. 
"CCP Service" means in respect of a CCP, an over-the-counter derivative clearing service offered by such CCP.

"Cleared" means, in respect of a Transaction, that such Transaction has been submitted (including where details of such Transaction are submitted) to a CCP for clearing in a relevant CCP Service and that such CCP has become a party to a resulting or corresponding transaction, as applicable, pursuant to such CCP's Rule Set.

"Commission" means the executive body of the European Union which is responsible for proposing legislation, implementing decisions, upholding the European Union's treaties and the day-to-day running of the European Union.
["Commodity Swap" means a Transaction which is a "Transaction" as defined in Sections 1.1[(a) and (b)]/[(a), (b) and (c)] of the 2005 ISDA Commodity Definitions (as published by ISDA).
]

"confirm" means, with respect to a Confirmation provided by the Documenting Party to the Receiving Party, an acknowledgement in writing (whether by execution in counterpart of the Confirmation or otherwise) or electronically from the Receiving Party to the Documenting Party that the terms of such Confirmation reflect the terms of the Relevant Confirmation Transaction and "confirmed" will be construed accordingly.

"Confirmation Delivery Deadline" means (i) [4pm] on the Local Business Day prior to the Timely Confirmation Deadline; or (ii) if the Timely Confirmation Deadline falls after the day that is the [second] Local Business Day following the Trade Date, [4pm] on the second Local Business Day immediately preceding the Timely Confirmation Deadline. Notwithstanding anything to the contrary in the Agreement, for this purpose "Local Business Day" means, a day on which commercial banks and foreign exchange markets are generally open to settle payments in the city in which the office through which the Receiving Party is acting for the purposes of the Relevant Confirmation Transaction is located.
["Credit Default Swap" means a Transaction which is a "Credit Derivative Transaction" as defined in Section 1.1 of the 2003 ISDA Credit Derivatives Definitions (as published by ISDA).]

"Documenting Party" means [Party [(]] OR [in respect of Relevant Confirmation Transactions which are [(], Party [(] and in respect of all other Relevant Confirmation Transactions, Party [(]].

"EMIR" means Regulation (EU) No 648/2012 of the European Parliament and of the Council on OTC derivatives, central counterparties and trade repositories dated 4 July 2012.

["Equity Swap" means a Transaction which is a "Transaction" as defined in Section 1.1 of the 2002 ISDA Equity Derivatives Definitions (as published by ISDA) or an “Equity Derivative Transaction” or an “ED Transaction” each as defined in Section 1.1.5 of the 2011 ISDA Equity Derivatives Definitions (as published by ISDA).]

"European Union" means the economic and political union established in 1993 by the Maastricht Treaty, with the aim of achieving closer economic and political union between member states that are primarily located in Europe.

["Foreign Exchange Swap" means a Transaction which is a "Currency Option Transaction" or an "FX Transaction" as defined in Sections 1.5 or 1.12, respectively, of the 1998 FX and Currency Option Definitions (as published by ISDA).]
["Interest Rate Swap" means a Transaction which is a "Swap Transaction" as defined in Section 1.1 of the 2006 ISDA Definitions (as published by ISDA).]

["ISDA" means the International Swaps and Derivatives Association, Inc.]

"Not Confirmed Notice" means, with respect to a Confirmation provided by the Documenting Party, a [written] notice from the Receiving Party to the Documenting Party stating that the terms of such Confirmation do not accurately reflect the terms of the Transaction, which terms are inaccurate and what such terms should be[, in the opinion of the Receiving Party].

["Other OTC Derivative" means a Transaction which is not a Credit Default Swap, Interest Rate Swap, Equity Swap Foreign Exchange Swap or Commodity Swap.]

"Receiving Party" means the party which is not the Documenting Party.

"Relevant Confirmation Transaction" means any Transaction which is not Cleared[,]/[ and] which was entered into on or following the [Timely Confirmation Start Date] [and [(]].

"Relevant DAC Transaction" means any of the following Relevant Confirmation Transactions: [(].

"Rule Set" means, with respect to a CCP Service, the relevant rules, conditions, procedures, regulations, standard terms, membership agreements, collateral addenda, notices, guidance, policies or other such documents promulgated by the relevant CCP and amended and supplemented from time to time.
"Timely Confirmation Deadline" means the end of the latest day by which such Relevant Confirmation Transaction must be confirmed in accordance with Article 12 of Chapter VIII of the Commission Delegated Regulation (EU) No 149/2013 published  23 February 2013in the Official Journal of the European Union.  [If any party to such Relevant Confirmation Transaction is not either a "financial counterparty" or a "non-financial counterparty" (each term as defined in EMIR), it will be deemed to be a [non-financial counterparty]/[financial counterparty] solely for the purpose of determining such latest day.]

"Timely Confirmation Start Date" means the twentieth day following the day of publication of Article 12 of Chapter VIII of the Commission Delegated Regulation (EU) No 149/2013 published 23 February 2013 in the Official Journal of the European Union.

"Trade Date" means the date of execution of the Transaction.

� This is the date from which the amendment is effective.


� In connection with Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives, central counterparties and trade repositories (“EMIR”) and the associated regulatory technical standards, ISDA is providing this standard form wording at the request of some of its members as one means of facilitating bilateral agreement between parties to ISDA Master Agreements as to certain respective obligations in relation to the delivery and return of confirmations. Use of this wording is, of course, voluntary. Furthermore, its use is not a full, or the only means of complying with the EMIR obligations. Moreover, parties may consider this wording suitable for use with only certain types of transactions, while not with others. ISDA does not make any recommendation as to the suitability of this wording for use with any particular type of transactions. It may be considered that parties can fully comply with their regulatory obligations by having in place appropriate policies and procedures for the dispatch and return of confirmations in a timely manner. Accordingly, ISDA’s publication of this standard wording is not intended, and should not be taken, to imply that wording such as this is required or sufficient in order to comply with applicable regulation.





� Note that a failure to carry out this obligation would (following the giving of notice by the non-defaulting party and the expiry of the 30 day grace period) result in an Event of Default under Section 5(a)(ii) (Breach of Agreement).  Failure to carry out this obligation would also result in the application of Section 2(a)(iii).  It is always open to the parties to negotiate a different position for failure to carry out this obligation if they wish to do so. For example, parties may wish to make the consequence of a failure to carry out this obligation an Additional Termination Event rather than an Event of Default. In this case, parties may use the language set out below as a base to achieve that. Note that an Additional Termination Event is not the only other alternative consequence to an Event of Default and there are other consequences that may be negotiated. Note also that the wording set out below is for guidance as to a possible starting point for an Additional Termination Event only. Parties may wish to make changes to it to reflect their agreed position. 





Without prejudice to the rights, powers , remedies and privileges provided by law, failure by a party to comply with its obligation[s] under [Part 5(x), Part 5(x)(1), Part 5(x)(2) [insert as applicable and in any combination as applicable]] will not constitute an Event of Default under the Agreement but instead will constitute an Additional Termination Event in respect of which the Relevant Confirmation Transaction in relation to which the breach of the relevant obligation has occurred will be the sole Affected Transaction and [the party in breach of the relevant obligation will be the sole Affected Party][the party in breach of the relevant obligation will be the sole Affected Party provided that both parties will be Affected Parties for the purposes of Section 6(b)(iv) of the Agreement][both parties will be Affected Parties,][and provided further that if both parties are in breach of the relevant obligation, both parties will be Affected Parties].


� Definitions for Commodity Swap, Credit Default Swap, Equity Swap, Foreign Exchange Swap, Interest Rate Swap and Other OTC Derivative (and supporting definition of ISDA) have been included in case they are useful for parties wishing to tailor the application of the timely confirmation provisions to given types of transaction.  An OTC derivative can consist of more than one type of transaction (such as an interest rate element being included on in an equity derivative) and, likewise, the definitions provided could result in a single transaction falling within more than one defined type of swap. 


� Parties to use this definition to indicate which party provides the Confirmation.  It could be that one party takes this obligation solely or that the parties divide the obligation between them by transaction type or other factor.


� Parties should use this definition to set out the information the Receiving Party needs to deliver in order to prevent deemed acceptance, which could be as simple as the Receiving Party delivering its own Confirmation.


� Any other factors that the parties want to use to narrow the application of the timely confirmation provision should be included here.


� Parties should use this provision after making their own determination as to its appropriate scope, to indicate to which particular types of Transaction and/or shich particular types of counterparties deemed agreement applies. 


� Parties should use this definition to indicate whether the obligations are to be extended to apply to third country entities. Parties may feel they need to include this language with third country entities, pending further guidance from ESMA or the Commission regarding whether the obligations apply to third country entities.
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