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Dear Sir, 

 

The purpose of this memorandum is to provide you with a brief description of the general legal 

framework of the following trades (together, the “Authorised Derivative Transactions” and each, an 

“Authorised Derivative Transaction”): 

 

(i) Foreign exchange transactions; 

 

(ii) Interest rate transactions; 

 

(iii) Commodity transactions. 

 

For your information, a short description of the general rights and obligations of the Moroccan Banks, 

the Central Bank (Bank-Al-Maghrib) and the Foreign Exchange Office (Office des Changes) is 

provided in Annex 1. 

 

This Memorandum does not constitute a legal opinion with respect to any issues set forth herein. Its 

intent is merely to provide guidelines with respect to derivatives-related issues under Moroccan Law. 

 

We authorise you to forward this memorandum to ISDA's members or to give them access to it 

through your website. 

 

We have addressed below those issues which, according to our experience, are most commonly raised 

by clients. 
 

Our discussion details the following issues: 

 

- Authorised Derivative Transactions in Morocco (1.); 

 

- Capacity of the Moroccan counterparties (the “Moroccan Counterparties”) to enter into 

Authorised Derivative Transactions with a foreign bank (“Foreign Bank”) (2.); 
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- Licences or other authorisations required for a Foreign Bank to enter into non pre-authorised 

Derivative Transactions (i.e. derivatives transactions which are not authorised under Moroccan 

regulations) (“Non Pre-Authorised Derivative Transactions”) with the Moroccan 

Counterparties (3.); 

 

- Enforceability in Morocco of contracts governed by English Law (the law of the United 

Kingdom as applied in England & Wales) (4.); 

 

- The effect of insolvency on the enforceability of close-out netting provisions (5.); 

 
 

1. AUTHORISED DERIVATIVE TRANSACTIONS IN MOROCCO 

 

Pursuant to the provisions of a Dahir dated 10 September 1939 and of a National Decree (Arrêté 

Résidentiel) dated 18 May 1940, any export of funds (such as the retention of foreign currencies 

abroad, the expatriation of any intangible rights or securities, etc.), FX transactions (including 

any dealing on foreign currencies versus other foreign currencies) and the trade of gold, are 

prohibited unless they are specifically authorised by the Minister of Finance or, since 1958, the 

Foreign Exchange Office. 

 

Over the years, and in particular since the mid-1990s, Morocco has nonetheless liberalised a 

number of derivative transactions. 

 

Moroccan Banks (i.e. licensed Moroccan Banks) are already authorised, under certain 

conditions, to enter into Authorised Derivatives Transactions with foreign counterparts, but are 

currently limited to foreign exchange transactions (1.1.), interest rate transactions (1.2.), 

commodity derivative transactions (1.3.), as detailed below. 

 

In our opinion, only Authorised Derivatives Transactions strictly meeting the above criteria are 

freely negotiable with Moroccan counterparts and are not subject to the prior authorisation of 

the Foreign Exchange Office or of the Central Bank.   

 

As regards other derivatives transactions, we are not aware of any other provisions of general 

application under Moroccan law that would prevent or restrict their conclusion between 

Moroccan Banks provided that they are not purely speculative in nature. Such transactions, if to 

be concluded with a foreign counterparty, would however be subject to the prior authorisation 

of the Foreign Exchange Office. 

 

1.1 Foreign exchange transactions 

 

1.1.1 Forward Currency Purchases and Sales (Opérations de change à terme, operations à 

terme devises contre devises) 

 

According to article 157 and seq of the General Instruction on Foreign Exchange Transaction 

(the « Foreign Exchange Office General Instruction »), dated 16 November 2011 these 

hedging derivative transactions may be entered into by the Moroccan Banks, acting for their 

own account or for the account of Moroccan Counterparties, where such Moroccan 

counterparty can evidence the existence of transactions which must be settled between 

Moroccan residents and non-residents, to the exclusion of any transaction of a speculative 

nature. 
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According to article 157 and seq of the Foreign Exchange Office General Instruction and to 

the Central Bank Circular n°136/DOMC/07 dated 9 August 2007, the duration of these 

hedging derivative transactions is freely negotiable between the parties. 

 

1.1.2 Currency Swap Transactions  

 

(a) Currency Swap Transactions (not involving MAD) 

 

According to article 158 of the Foreign Exchange Office General Instruction, these 

hedging derivative transactions may be entered into by the Moroccan Banks, acting 

for their own account or for the account of Moroccan Counterparties, where such 

Moroccan counterparty can evidence the existence of a debt denominated in foreign 

currency, either where the Moroccan counterparty is the debtor or the creditor. 

 

(b) Currency Swap Transactions (involving MAD) 

 

According to article 158 of the Foreign Exchange Office General Instruction, these 

hedging derivative transactions may be entered into by the Moroccan banks, acting for 

the account of Moroccan entities subject to public service contract financing 

(financements concessionnels) granted by foreign government, foreign public 

institutions or international development finance institutions, which entail at least, a 

25% non repayable component. This applies only to financings concluded after the 

date of publication of this circular. 

 

According to the Central Bank Circular n°136/DOMC/07 dated 9 August 2007, 

Moroccan banks, acting for their own account or for the account of Moroccan 

Counterparties, are authorised to enter into currency swap transactions (both involving 

and not involving MAD) which terms and conditions are freely negotiable with their 

clients. 

 

Furthermore, the Currency Swap Transactions (both involving and not involving 

MAD) should be concluded in accordance with the provisions of an ISDA or FBF-

type contract. 

 

1.1.3 Currency Options (both involving and not involving MAD) 

 

According to article 158 of the Foreign Exchange Office General Instruction, these hedging 

derivative transactions may be entered into by the Moroccan Banks, acting for their own 

account or for the account of Moroccan Counterparties, where such Moroccan counterparty 

can evidence the existence of commercial or foreign financial transactions which must be 

settled between Moroccan residents and non-residents. 

 

According to the Moroccan Central Bank circular n°3/DOMC/2005, the duration of the 

currency option may not exceed one year. 

 

With respect to currency to currency options, the Moroccan Banks have to use the Moroccan 

inter-bank market and may only use the international market if the inter-bank market does 

not provide for the appropriate cover. 

 

The conditions under which currency options may be concluded by the Moroccan Banks 

with the Moroccan Counterparties are as follows: 
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The currency of reference must be the Euro or the US Dollar; 

 

(i) Put and call options may only be made pursuant to the European method (i.e.: at 

maturity date, also known as a vanilla option), and their term may not exceed one 

year;  

 

(ii) The hedging instruments must be prepared by the Moroccan Counterparties, to the 

exclusion of any instrument prepared abroad. 

 

Finally, authorised hedging transactions must be concluded pursuant to a master agreement 

of the ISDA type. A copy of this contract must be notified to the Direction des Opérations 

Monétaires et des Changes of the Central Bank. 

 

In all cases, Moroccan Banks must justify their capacity to engage in currency options by 

having the necessary organisation and resources. They must furnish to DOMC before the end 

of March of each year, detailing the conditions of treatment of currency options, the master 

agreement used for their hedging and re-evaluation as well as the mechanisms put in place to 

manage associated risks. Other information must be notified to the DOMC on a weekly 

basis. 

 

1.2 Interest Rate Swaps, Cap Transactions and Forward Rate Agreements 

 

Pursuant to article 165 and seq of the Foreign Exchange Office General Instruction, these 

hedging derivative transactions may be entered into by the Moroccan Banks, acting for the 

account of Moroccan Counterparties which entered into financing abroad, where such 

Moroccan counterparties can evidence the existence of an underlying foreign commercial 

and/or financial transaction, which justifies the conclusion of the derivative transaction. 

 

Such hedging instructions are however limited to Interest Rate Swaps, Cap Transactions and 

Forward Rate Agreements (“FRAs”), collectively referred to as “Authorised Interest Rate 

Transactions”. Any other type of interest rate-related derivative transaction is excluded. 

 

The conditions for the Authorised Interest Rate Transactions to be freely concluded by 

Moroccan Banks are as follows: 

 

(a) The hedging instrument must be backed by commercial and/or financial transactions of 

the Moroccan counterparty with no open rate position for the Moroccan Banks; and 

 

(b) The maturity date must be either 6 or 12 months, except for Interest Rate Swaps, which 

may have up to a 2-year maturity date. 

 

The Central Bank has yet to issue a circular to define its own conditions applicable to 

interest rates-related Authorised Interest Rate Transactions. 

 

1.3 Commodity derivative transactions 

 

Pursuant to the provisions of article 160 of the Foreign Exchange Office General Instruction, 

as completed by the Circular of the Central Bank n° D8/DTGR/04 of 16 January 2004, 

economic operators (such as banks, insurance companies, statutory corporations, certain 

state-owned entities, ordinary trading entities) are authorised to cover, on the international 
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market, risks of price fluctuations over certain commodities of agricultural, energy or mining 

nature (including precious metals) that are, or may be, traded on a secondary market
1
. 

 

According to the Circular 08/DTGR of the Central Bank, the duration of the commodity 

derivatives should have a maturity corresponding to the transactional or business cycle 

pertaining to each client (extraction, production, import, export). 

 

Moroccan Banks are authorised to make transfers relating to hedging instruments on the 

international market, subject to the following conditions: 

 

- The hedging against the risk of price fluctuation must be directed through a Moroccan 

Bank (although orders may be made directly by the customer), upon the presentation of 

any document detailing the coverage sought; 

 

- The total amount of hedging operations may not exceed the average business income 

through the import or export of the relevant commodity for the past three years; 

 

- The hedging operations must be connected to an underlying “real” commercial 

transaction, duly evidenced by the subscription to import or export titles, and have terms 

corresponding to the activity cycle proper to each customer, to the exclusion of any 

operation that may be speculative in nature; and 

 

- All income generated by the hedging must be repatriated and exchanged on the 

exchange market within one month from the date its payment becomes due. 

 

When hedging operations require the opening of accounts in foreign currency in the books of 

a Moroccan Bank or a foreign credit institution, Moroccan Banks are authorised to open such 

accounts, subject to the following conditions: 

 

- The accounts to be opened in Morocco or abroad must be dedicated solely to the 

management of hedging operations in accordance with the aforementioned conditions, 

to the exclusion of any operation that would not be linked to the hedging of the price 

fluctuation; 

 

- The accounts must record in full the flow of funds relating to the hedging of the price 

risk, including the guarantee deposit, margin calls, premiums received as well as any 

other amount paid or received in relation to the hedging operation; 

 

- The accounts to be opened abroad must be opened in the name of a Moroccan Bank; 

and 

 

- Credits benefiting the Moroccan counterparty must be repatriated and exchanged on the 

exchange market within one month from the date its payment becomes due. 

 

Please note that: 

 

- The set-off of positions on different types of commodities is not authorised; 

 

                                                 
1
 The Circular of the Foreign Exchange Office n° 1699 does not precise which types of derivatives can be 

entered into with respect to commodities. However, swaps commodities and options commodities are usually 

concluded by Moroccan Banks. 
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- Positions must be expressed in standard measuring units (kilograms, etc.) and converted 

on the commodity’s cash trading value. The conversion into the Moroccan dirham is 

performed on the basis of the cash exchange rate of the Central Bank as of the closing 

of the market; and 

 

- The minimum funds required to perform hedging operations is equal to 15% of the net 

position on each commodity, increased by 3% of the gross position. 

 

Finally, please note that, pursuant to Section D of the Circular n° 08/DTGR/04 of the Central 

Bank, all hedging operations initiated by Moroccan Banks, on behalf of their customers or 

for their own account, must be the subject of an ISDA or FBF-type contract, and include the 

following legal and financial information: 

 

- representations and warranties; 

 

- events of default; 

 

- conditions for the calculation of damages in case of early termination; 

 

- conditions for the transfer of operations; 

 

- compensation from the flow of funds; and 

 

- competent jurisdictions to settle disputes. 

 

As with other regulations detailed above, there are for Moroccan Banks numerous reporting 

requirements by both the Foreign Exchange Office and the Central Bank. 

 

2. CAPACITY OF THE MOROCCAN COUNTERPARTIES TO ENTER INTO 

AUTHORISED DERIVATIVE TRANSACTIONS / NON PRE-AUTHORISED 

DERIVATIVE TRANSACTIONS WITH FOREIGN BANK 

 

The capacity of the Moroccan Counterparties (except the Central Bank) to enter into any 

Authorised Derivative Transactions/ Non Pre-Authorised Derivative Transactions with 

Foreign Bank results from and is subject to the provisions of the circulars mentioned in 

Section 1 above. 

 

3. LICENSES OR OTHER AUTHORISATIONS REQUIRED FOR FOREIGN BANK 

TO ENTER INTO AUTHORISED DERIVATIVE TRANSACTIONS / NON PRE-

AUTHORISED DERIVATIVE TRANSACTIONS WITH THE MOROCCAN 

COUNTERPARTIES 

 

Licences or other authorisations may be required for a Foreign Bank to enter into Authorised 

Derivative Transactions/Non Pre-Authorised Derivative Transactions with the Moroccan 

Counterparties. 

 

4. ENFORCEABILITY OF ENGLISH LAW CONTRACTS IN MOROCCO 

 

The choice of any foreign body of laws to govern a contract is possible under the freedom to 

contract provisions of Article 230 of the Moroccan Civil Code, subject to the mandatory 

provisions of Moroccan law.  
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As such, the Central Bank or the Commercial Bank or, as the case may be, Moroccan 

Counterparties could freely choose English law to govern the Authorised Derivative 

Transactions and Non Pre-Authorised Derivative Transactions concluded with a Foreign 

Bank. 

 

Parties are also entitled to insert an international arbitration clause into their contract (see. 

Art. 327 and seq of the Moroccan Code of Civil Procedure as amended by the Dahir dated 

30 November 2007 promulgating the law n°08-05 relating to arbitration) and, provided that 

said parties are commercial entities (commerçants), a commercial jurisdiction clause (see 

Art. 12 of the Dahir dated 12
 
February 1997 creating commercial jurisdictions). Therefore, 

submission to English Courts under the jurisdiction clause would also be upheld. 

 

However, the opinion set out above relating to the validity of the submission by the parties to 

the jurisdiction of the English courts are not to be read as statements that all the procedures 

of such courts (such as discovery of documents or the compulsion of witnesses) will be 

available against the Moroccan Counterparties. 

 

Also, it should be underlined that Morocco has ratified the Convention of New York on the 

Recognition and Enforcement of Foreign Arbitral Awards (New York Convention, 1958). 

 

The amount of the award would be converted into local currency for the purpose of 

enforcement of such foreign judgment (or, as the case may be, foreign arbitral award) in 

Morocco. This creates an exchange risk for Foreign Bank. 

 

5. THE EFFECT OF INSOLVENCY ON THE ENFORCEABILITY OF CLOSE-OUT 

NETTING PROVISIONS  

 

5.1 Enforceability of set-off provisions 

The set-off of claims between any Moroccan counterparty (except the Central Bank) and a 

foreign entity is prohibited, based on the provisions of article 4 of the Foreign Exchange 

Office General Instruction. 

 

This prohibition would, in our view, apply to any derivative transaction (i.e. Authorised 

Derivatives Transactions or Non Pre-Authorised Derivative Transactions), and would thus 

impact the enforceability of such set-off clause.  

 

The prior approval of the Foreign Exchange Office would thus be required to render the 

netting and set-off clauses enforceable in any derivatives transactions (i.e. Authorised 

Derivatives Transactions or Non Pre-Authorised Derivatives Transactions). 

 
5.2 The effect of insolvency on close out netting provisions (i.e. early termination 

provisions) 

 
With respect to insolvency, the enforceability of close-out netting provisions also depends on 

the counterparty concerned, be it the Central Bank (a.), the Moroccan Banks (b.), the private 

sector entities (c.) or the public sector entities (d.). 

 

 In any event, please note that: 
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- There are no limitations on the bringing of claims against the Moroccan Counterparties 

by foreign creditors; 

 

- The payment of the net termination amount in a foreign currency would be enforceable 

under Moroccan law, subject however to the provisions of paragraph 4.1 above and to the 

prior approval of the Foreign Exchange Office; and 

 

- It would be possible to file a claim based on a foreign currency in local insolvency 

proceedings against Moroccan Banks, private sector entities or public sector entities; 

provided, however, that the nominal amount of such claim would be converted into local 

currency for the purpose of such proceedings. This would thus create an exchange risk for 

the Foreign Bank. 

 

(a) Central Bank 

The Central Bank is not subject to any bankruptcy, composition, moratorium, 

rehabilitation or other insolvency-related laws or proceedings.  

 

(b) Moroccan Banks 

Moroccan Banks are subject to a specific set of insolvency provisions provided for by 

the provisions of the Banking Law, which excludes the application of Book V, Titles I 

and II of the Commercial Code dealing with internal prevention of insolvency and 

general insolvency proceedings.  

 

Pursuant to Article 59 of the Banking Law, whenever the management or the financial 

position of a Moroccan Bank does not offer sufficient guarantees concerning solvency, 

liquidity or profitability, or when its internal control system shows serious 

deficiencies, the Central Bank may order that Moroccan Bank remedy the deficiencies 

within a given time frame
2
. 

 

In such cases, the Central Bank may require that a restructuring plan be presented to it, 

together with, if necessary, a report from an independent expert detailing actions 

taken, measures contemplated and a schedule for their implementation. 

 

Pursuant to Article 62 of the Banking Law, the Governor of the Central Bank may, 

further to the opinion of the Credit Establishments Disciplinary Commission 

(Commission de discipline des établissements de crédit), appoint a temporary receiver 

(administrateur provisoire) whenever, inter alia, measures proposed in the 

aforementioned restructuring plan are deemed insufficient to ensure the viability of the 

Moroccan Bank. 

 

(i) Temporary receivership 

The temporary receiver must, within the time frame set forth by the Central 

Bank, (a) prepare a report detailing the nature, origin and importance of the 

difficulties experienced by the Moroccan Bank, as well as measures likely to 

                                                 
2
 Pursuant to the provisions of Articles 105 and seq. of the Banking Law, a nationwide- guarantee fund exists, in 

addition to guarantee funds that may be in place within in Moroccan Banks to indemnify customers, up to a 

certain level (which has yet to be determined) in case of unavailability of their deposits or any other funds. All 

Moroccan Banks are bound to contribute to such guarantee fund, which is managed by the Central Bank.  
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allow for its restructuring, or (b) propose its complete or partial transfer, or (c) 

its liquidation, if it appears that the situation is irrevocably compromised. 

 

Based on this report, the Central Bank may decide to allow the continued 

operations of the Moroccan Bank concerned, if it is of the opinion that there are 

serious possibilities for restructuring. 

 

From the time the temporary receiver is appointed, the management, 

supervisory and executive organs of the Moroccan Bank are suspended and all 

powers vested in them are transferred to the temporary receiver. 

 

According to article 91 of the Banking Law, the temporary receiver may 

petition the president of the competent court to cancel any payment, asset 

transfer, guarantees or sureties, made during the 6-month period prior to its 

appointment, whenever it appears that such transactions were not entered into as 

current operations of the Moroccan Bank or were made to reduce its assets.  

 

It is important to note that, notwithstanding any legal provision or contractual 

stipulation (of an ISDA agreement, for example), no termination of ongoing 

contracts, concluded with customers or third parties (such as a Foreign Bank), 

may take place based solely on the Moroccan Bank being placed under 

temporary receivership. 

 

Given the fact that titles I and II of Book V of the Commercial Code relating to 

difficulties of companies (Les difficultés de l’entreprise) (Articles 546 to 618) 

do not apply to Moroccan Banks, the temporary receiver, could not benefit 

during the restructuring plan from the “cherry-picking” provisions of Article 

573 (Book V, Title II) of the Commercial Code, allowing for the temporary 

receiver to decide which ongoing transactions shall be terminated and which 

shall be performed. 

 

The President of the relevant court must notify the Central Bank of any legal 

action against a Moroccan Bank that may result in the opening of a judicial 

liquidation proceeding against it. 

 

(ii) Liquidation proceedings 

Liquidation proceedings are carried out in accordance with the provisions of 

Book V, Title III of the Moroccan Commercial Code. 

According to article 103 of the Banking Law, the liquidator may, during 

liquidation proceedings, petition the president of the competent court to cancel 

any payment, asset transfer, guarantees or sureties, made during the 6-month 

period prior to its appointment, whenever it appears that such transactions were 

not entered into as current operations of the Moroccan Bank or were made to 

reduce its assets. Only payments and deliveries of securities up to the date of the 

withdrawal of license, made within the framework of (a) the inter-banking 

settlement systems or (b) pursuant to financial instruments, may not be 

cancelled.   
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Pursuant to Article 573 of the Commercial Code (to which the Title III refers 

to), the receiver will be entitled to require selective performance of particular 

terminated transactions (i.e. the so-called risk of "cherry picking") during the 

liquidation proceeding. In general, receivers decide the continuation of 

agreements which are favourable to the insolvent company and the termination 

of the other agreements. 

 

Based on the foregoing, insolvency proceedings specifically applicable to 

Moroccan Banks would have to be adequately covered by the derivatives 

transactions documentation to be technically enforceable against Moroccan 

Banks but, even so, the effect of close-out netting clauses may be countered by 

the receiver appointed by the Governor of the Central Bank during the so-called 

“cherry-picking” phase. 

 

Even if the parties were to agree on automatic early termination clauses, of 

certain ISDA agreements for example, to apply upon certain insolvency events 

occurring within the insolvent Moroccan Bank, the receiver will be entitled to 

require selective performance of particular terminated derivatives transactions. 

 

The close-out netting provisions, provided they are authorised, would however 

be enforceable in case of voluntary winding-up, amicable assignment, 

arrangement or composition with creditors, as these events of default do not fall 

under the scope of insolvency provisions of the Banking Law or of Moroccan 

Commercial Code. 

 

It should be noted that any Moroccan Bank that has lost its license (voluntarily 

or when the Moroccan Bank has ceased operating for at least six months or no 

longer meets the conditions pursuant to which it was licensed) is liquidated. In 

such a case, the liquidator(s) is (are) appointed by the Governor of the Central 

Bank. 

 

However, when the withdrawal of the license is made because the position of 

the Moroccan Bank is irrevocably compromised (or as a disciplinary measure), 

the Governor of the Central Bank must petition the president of the competent  

court to order its judicial liquidation. By derogation to Article 568 of the 

Moroccan Commercial Code, the liquidator is appointed by the Governor of the 

Central Bank. 

 

(c) Private sector entities 

 
Insolvency laws to which private sector entities may be subject, and which are 

relevant for the purposes of this memorandum, are Article 560 et seq. of Dahir n° 1-

96-83 dated 1
st
 August 1996 constituting the Moroccan Commercial Code on recovery 

and judicial liquidation, as amended. 

 

Proceedings under the Moroccan Commercial Code ("Insolvency Proceedings") 

would be initiated in respect of private sector entities whenever these counterparties 

have ceased payments, i.e. are unable to meet their debts as they fall due.   

 

Under such circumstances, a judgment (the "Initial Judgment") would be rendered by 

the competent court in respect of the Moroccan counterparty. The Initial Judgment 
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would determine the date as of which the Moroccan counterparty would be deemed to 

have ceased its payments.   

 

The date of cessation of payments (cessation de paiement) may be set as of the date of 

the Initial Judgment or, alternatively, may be deemed to have occurred up to 18 

months before the date of such Judgment.   

 

The Initial Judgment would appoint one or more judicial receivers (syndic) in respect 

of the private sector entities and the representative of the creditors of the said private 

sector entities.   

 

The Initial Judgment would initiate an observation period during which the business of 

the private sector entities, would be continued and certain steps taken for their 

recovery. During the observation period, the private sector entities would be managed 

by or under the supervision of the receiver.   

 

If no recovery can be achieved, the competent court could direct at any time the 

judicial liquidation of the Moroccan counterparty. The judicial liquidation of the 

Moroccan counterparty could also be directed by the competent court in the Initial 

Judgment. 

 

As far as a termination by Foreign Bank of outstanding derivatives transactions is 

concerned, please note that pursuant to Article 573 of the Moroccan Commercial Code 

(applicable both in case of judicial recovery and judicial liquidation), the receiver will 

be entitled to require selective performance of particular terminated transactions (i.e. 

the so called risk of cherry picking). 

 

In general, receivers decide the continuation of agreements which are favourable for 

the insolvent company and the termination of the other agreements. Article 571 of the 

Moroccan Commercial Code provides indeed that the Initial Judgment, does not have 

the effect of accelerating claims which have not matured as of the date of the Initial 

Judgment and Article 573 further provides that notwithstanding any legal or 

contractual provision to the contrary, no indivisibility, termination or rescission of a 

contract may result solely from the introduction of a judicial administration 

proceeding (redressement judiciaire).  

 

It is however difficult to anticipate what the reaction of a receiver would be in 

practice, as there is no published Moroccan case law dealing with this issue in the 

context of derivatives transactions.  

 

The contracting party may ask the receiver to formally ascertain whether he intends to 

continue an agreement. The absence of reply of the receiver within one month 

(without any possible extension) results in the automatic termination of the said 

agreement. 

 

Further, Article 575 of the Moroccan Code of Commerce provides that debts arising 

after the initiation of a judicial recovery (“redressement judiciaire”) must be paid in 

priority to all other claims, whether secured or unsecured. 

 

The provisions of Article 682 (Book V, Title IV) of the Moroccan commercial code 

(among other provisions) might constitute a barrier to the enforceability of close out 

netting provisions as it provides that the court might declare as void any agreements 
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entered into for consideration, any payments made by the Moroccan counterparty, any 

grant of securities made subsequent to the date of cessation of payments (cessation de 

paiements). 

 

The enforceability of the netting and the close-out netting provisions against private 

sector entities may also be affected by the provisions of the Moroccan Commercial 

Code and in particular of Article 657, which prohibits payments in respect of debts 

that arose before the Initial Judgment.   

 

Moroccan case law has nonetheless held (C.A.R., 3 IX 1940, R.A.C.A.R, T.X, p 573) 

that closely connected claims (i.e. if they derived from the same facts which gave rise 

to the reciprocal receivable and debt) could be set-off notwithstanding the opening of 

Insolvency Proceedings. 

 

Under Articles 357 and 362 of the Dahir des Obligations et des Contrats, when two 

persons are each debtors of the other with respect to liquid (liquides) and payable 

(exigibles) debts for money or fungible goods, there is a set-off by operation of law 

(compensation légale), even in the absence of an express desire by the parties.   

 

Although this case law was rendered in construing provisions of the former Moroccan 

Commercial Code (replaced in 1996), we believe that it may remain applicable under 

the current provisions. Therefore, in our opinion, closely connected claims, such as 

those under the particular derivatives transactions, may also give rise to possible set-

off under the terms of the Commercial Code, subject to the general set-off prohibition 

(see our introduction to Section 4.1 above). It is however recommended, as a measure 

of caution, to declare the existence of the debt in accordance with the provisions of 

this code. 

 

Although also subject to the general set-off prohibition, the close-out netting 

provisions (provided they are authorised) would be enforceable in case of voluntary 

winding-up, amicable assignment, arrangement or composition with creditors, as these 

events of default do not fall under the scope of insolvency provisions of the Banking 

Law or of Moroccan Commercial Code. 

 

(d) Public sector entities 

It is important in this context to distinguish between public establishments and 

commercial companies fully or partially owned by the Moroccan State.  

 

Public establishments are not subject to the provisions of the Moroccan Commercial 

Code on recovery and judicial liquidation, as referred to in Article 4.2(c) above. 

 

Commercial companies fully or partially owned by the Moroccan State are subject to 

the same rules as private entities. See paragraph 4.2 (c) above entitled Private sector 

entities.  

 

We remain at your disposal should additional information be needed. 

 

Yours sincerely,  

 

  Mariam Rouissi  
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ANNEX 1 

 

SUMMARY PRESENTATION OF RIGHTS AND OBLIGATIONS OF MOROCCAN 

MONETARY AUTHORITIES AND MOROCCAN BANKS 

 

1. The Foreign Exchange Office 

 

The Foreign Exchange Office is a public entity with legal status and financial independence, 

under the supervision (tutelle) of the Ministry of Finance and Privatisation, which was 

originally created by the Dahir dated 7 February 1944 (later replaced by the Dahir dated 14 

September 1944 and, finally, by the Dahir n° 1-58-021, which came  into force on 7 February 

1958). 

 

Its main missions are: 

 

(a) To enact regulatory measures relating to foreign exchange by authorising, in a general 

or specific manner, transfers abroad and the repatriation into Morocco of  assets subject 

to a mandatory transfer (such as proceeds resulting from the export of goods and 

services); 

 

(b) To identify and sanction infringements of the foreign exchange regulations; and 

 

(c) To prepare statistics related to foreign exchange transactions, the balance of payments 

and the total external position.  

 

Under its regulatory powers, the Foreign Exchange Office has undertaken, over the past few 

years, a liberalisation process to allow Moroccan Banks to freely carry out most transfers 

abroad, including the payment of transactions relating to imports, exports, international 

transportation, insurance and reinsurance, foreign technical assistance, travel, schooling, 

medical treatment, savings, and of all other transactions deemed to be of a current nature 

(opérations réputées courantes).  

 

This liberalisation process is carried out by the enactment of circulars. 

 

Within the framework of this liberalisation process, the Foreign Exchange Office is 

responsible for ensuring the regularity, ex-post facto, of banking operations. Such control a 

posteriori is deemed necessary to avoid fraudulent transfers abroad and, as a consequence, to 

protect the foreign balance of payments relating to the Moroccan economy. 

 

As a result, any transaction carried out by Moroccan resident entities (including the Moroccan 

Banks), especially those involving the local currency (Moroccan dirham), must, receive the 

prior approval of the Foreign Exchange Office, unless already approved within the framework 

of the various circulars issued by the said Foreign Exchange Office from time to time. 

 

2. The Central Bank 

 

The Central Bank is public entity with legal status and financial independence that was created 

by the Dahir n° 1-59-233 dated 30 June 1959.   

 

The aforementioned Dahir n° 1-59-233 was recently repealed and replaced by Law n° 76-03. 
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Under Law n° 76-03, the Central Bank’s fundamental missions are (i) to issue the local 

currency, (ii) to control the monetary market and (iii) to ensure the stability of prices, within 

the framework of the economic and financial policy of the Moroccan government, through the 

following instruments of monetary policy
3
: 

 

(a) Final purchases and sales transactions, discount transactions and repurchase 

transactions; provided that such transactions are backed by negotiable public and private 

debt securities denominated in MAD and that such securities are not acquired directly 

from the issuing parties; 

 

(b) Advances to licensed banks, secured by appropriate guarantees; 

 

(c) Fixed-term deposits with licensed banks; 

 

(d) All foreign exchange transactions, both cash and forward; and 

 

(e) Issue and buy back its own debt securities from market participants (such issue not 

being subject to laws and regulations pertaining to public issues). 

 

In addition to the foregoing, the Central Bank may conclude any transaction in relation to: 

 

(a) Gold; 

 

(b) Foreign currencies and, more generally, any payment instrument denominated in foreign 

currency and used for international transfers; 

 

(c) Assets denominated in foreign currencies (under demand deposit or time-deposit 

accounts); 

 

(d) Commercial papers in order form, denominated in foreign currencies and drawn abroad, 

provided that such papers conform to conditions set forth by the Central Bank; 

 

(e)  Titles and securities issued or guaranteed by foreign States, as well as those issued by 

other central banks or international establishments; and 

 

(f) Titles and securities issued by foreign financial entities. 

 

The Central Bank may also: 

 

(a) Open and hold demand deposit accounts and any other deposit accounts; 

 

(b) Accept deposits of securities, precious metals and monies and rent safe deposit boxes; 

 

(c) Carry out any receipt transactions on securities; 

 

(d) Carry out any foreign exchange operations, both cash and forward; 
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 The Central Bank determines the terms and conditions applicable to the said instruments. 
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(e) Carry out all banking operations on behalf of third parties, provided that the coverage of 

such operations is provided for by, or ensured to the satisfaction of, the Central Bank; 

 

(f) Obtain credit from, grant credits to, make loans to, or borrow from Foreign Banks, 

foreign or international monetary and financial establishments and, in doing so, request 

or demand any guarantees it deems appropriate. 

 
Finally, the Central Bank may take all measures to facilitate the transfer of funds and must 

ensure the operations and security of the payment systems. In this framework, it has to ensure 

that set-off and payment/delivery systems provided for by financial instruments are secured 

and that norms applicable to such instruments are effective. 

 

Please note that the Central Bank may not carry out transactions that are not specifically 

authorised by Articles 23 to 32 of Law n° 76-03, unless: 

 

(i) Such transactions are required to execute or settle transactions that are authorised by 

Law n° 76-03; 

 

(ii) Such transactions are executed strictly for the sole benefit of its employees; or 

 

(iii) Pursuant to the opinion of its board, the extension or improvement of bank services 

requires the Central Bank to deviate from, in whole or in part, to the limitations set forth 

in Law n° 76-03 as regards to its operations. 

 

In addition to the aforementioned transactions, which may be carried out by the Central Bank 

itself, the Central Bank is also in charge of the operations of the banking system and the 

application of legal and regulatory provisions relating to the exercise and control of Moroccan 

Banks and related entities
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.  

 

As such, any transaction carried out by Moroccan Banks and related entities must be approved 

by the Central Bank, unless already approved within the framework (i) of the Banking Law or 

(ii) of the various circulars issued by the Central Bank from time to time in the application of 

the provisions of Banking Law. 

 

1.3 The Moroccan Banks 

 

Moroccan Banks are governed by the provisions of the Banking Law. 

 

The Banking Law provides for a monopoly by Commercial Bank and other credit 

establishments to, on an ongoing basis, (i) receive funds from the public, (ii) carry out credit 

transactions and (c) make available to clients any payment instruments and manage such 

instruments.    

 

Under Article 7 of the Banking Law, Commercial Bank may also carry out, subject to legal 

and regulatory provisions applicable, other operations that are considered as connected to their 

activities, such as: 

 

(a) Foreign exchange transactions; 
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(b) Transactions on gold, precious metals and monies; 

 

(c) The placement, subscription, purchase, management, custody and sale of securities, 

negotiable debt securities and any other financial product; 

 

(d) The marketing and sale to the public of life insurance, assistance and loan insurance 

transactions; 

 

(e) Intermediation regarding fund transfers; 

 

(f) Advice and assistance regarding the management of estates; 

 

(g) Advice and assistance regarding financial management, financial engineering and, 

generally, all services to facilitate the creation and development of business; and 

 

(h) Rental transactions on movable assets and real properties, for those establishments that 

carry out, on an ongoing basis, leasing transactions. 

 

 


